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""sayagés are .dangerous nelghbors and unprofitable customers, and
if they remain as degraded denizens of our colonies they become a

. burden upon the States," 1837 report of the Seleét Committee on
Aboriginal Tribes to the British House of Commons. (1)

Tha oﬁsenﬁéfion above expresses the general recognition among national governments,
then and now, that thé exisbtence of indigenous populations in a coumtry represents
a signif%caﬁt“problem. Theoretically, two broad solutions are possible: the
ralsing f the "savage" to full social, economic and political equality with the
Yeivilized" citizéens of the natlon, or the complete eradication ¢f the indigenous
population groups, Historically, the practice of nations has tended toward the
latter policy, either through indifference or neglect, or through deliberate effort
at liguidation,

Those who would protest that the wars against the Indians (Eskimos, Aborigines,
ekc.) have gnded need only look at the current (Fall, 1974 issue of Indigena (2}
to find chjective reporis of abuses against the Indian populations in Columbia,
Boliv1a, Honduras, Paraguay, Chile, Panama, Canada and: the United Statesi One
particularly well-documented situation, (3) that of the Aché (Guayaki) Tndians .
in eastern Paraguay, includes such inhumanities as the sale of adults and chlldren
for slavery and prostitution, massacres through systematic Ymanhunts by hunters
and slave traders, withholding of food and medicine from the reservation Indiars
resulting in death by starvation and disease, the denial and destruction of their
c¢uliural inheritance (use of their language, religious rituals, and traditional
music), and discoutragement of the Indians from seeking education, The German
anthropologist, Dr, Mark Minzel, who investigated this situation at first=hand
in Paraguay, alleges that these crimes "would not have been possible without at
least the tolerance of the Native Affairs Department" (q) and finds evidence for
even the active complicity of Government officials, Dr. Munzel notes that the
Director of the Native Affairs Depariment agrees with the philosophy of a group
who recommend that the example of South Africa be followed in dealing with the .
Achés, (5)

Indigenous populations do aot constitute just a handful of Ylost tribes" in a

few countries of the world, An estimated seven milllon Indians 1live on the

Altiplano of the Andes in South America, spread over a territory including parts

of six countries., Argentina alone may have almost thirteen million Indians,

half the population of the country. The Montagnards of Scuth Vietnam number

approximately 500,000. India reports some thirtyeeight million members of tribal

. populations within her borders, 1In terms of the distribution of indigenous

' populations, the Special Rapporteur of the United Nations study in progress on
the subject estimates that at least thirty countries contain indigenous popula-

tions, (6) '

To be fair, the continuing flagrant injustices done to indigenous populations
cannot be blamed entirely, or it would seem, even mainly on government malevolence
or callousness in failing to protect the indigenous populations under their
jurisdiction, Indigenous populations are caught in the wider dilemma of ranphi,
uncontrolled technological development of resources, with resulting commercial
penetration into their lands, exploitation of their labor, and a general c¢lash

of cultures uneventY¥: matched in terms of asserting their respective rights.

Acute and wide-spread poverty and underdevelopment in many countries with indigenocus
populations accentuates these tensions,
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Nevertheless, these are not sufficient reasons for ignoring the human rights
and needs of the indigenous populations concerned. - In view of the Failures,.
in varying degrees, of the States of the world to institute’ progressive, come
prehensive measures to safeguard and advance the indigenous populations within
their boundaries, this paper proposes to focus on the efforts of the inter-
national community and international law in the area of protection of indigenous
vopulations, As a foundation for the study, indigenous populations will first
be defined, and their particular problems and the issues involved will be
briefly outlined, Next, the practices and. policies of governments and other -
groups in the colonial period will be sketched, for these provide the basis -
for whatever duties of States toward indigenous populations ‘are recognized in
international law today, Twentieth century concern with the problem, expressed
through international governmental and non~governmental organizations, regional
organizations, and ad hoc committees, forms the main material of this study,
together with an evaluation of the use to which present international human
rights conventions could be put in protecting indigenous populations. Finally,
there will be some scrutiny of the limitations on intérnational action in thils
area,

DEFINITION OF "INDIGENOUS POPULATIONSM

Two agencies on the international level have recently Fformulated characterizations
of indigenous populations, The International Labour Organisation adopted an -
Indigenous and Tribal Populations Convention at their Fourtieth Sesgsion in -~
Geneva, 1957, and Article 1 of the Convention declared that the provisions applied
to: . : ' E :
"{a). members of tribal or semi~tribal populations in independent countries

. whose social and economic conditions are at a less advanced stage

than the stage reached by the other sections of the national’ community,

and whose status is regulated wholly or partially by their own customs

or traditions or by special laws or regulations;

{b) members of tribal or semi-tribal populations in independent countries
which are regarded as indigenous on account of their descent from
the populations which inhabited the country, or a geographical region
to which the country belongs, at the time of conguest or colonisation
and which, Irrespective ¢f their legal status, live more in conformity
with the social, economic and cultural institutions of that time than
with the institutions of the nation fo which they belong. '

2, For the purposes of this Convention, the term "semim-tribal! includes
groups and persons who, although they are in the process of losing their
tribal characteristics, are not yet dintegrated into the national community."(7)

Building on this ILO definition, the Special Rapporteur for the United Nations
Sub~Commission on Prevention of Discrimination and Protection of Minorities
special study on indigenous populations proposed the following "working definition":

"{Indigenous populations are) those descended from peoples who inhabited
- & land when outsiders came and reduced them t¢ a non~dominant condition,
and who now conform more to their own customs and traditions than to
those of the country where they live, in a State structure incorporating
the characteristics of the predominant segments of the populatibn;"_(ﬁ)
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The Svecial Rapporteur goes on in this preliminary report to point out that
there is no unamimity at the national level regarding what kinds of groups ars
to be regarded as indigenous, Fach country approaches such a definition fronm
the point of view of its own history, traditions, social organization and
policies., Moreover, different criteria tend to be used by different groups
within a country, such as sociologists, lawyers, and administrators,

Both of the above definitions, however, emphasize more or less that indigenous
populations: (1) constituted the original inhabitants of a region, (2) experienced
conguest or colonization by an outside culture, (3) now live in a special type

of non-dominant relationship with that culture, and (4} continue %o conform

to their own customs and institutions rather than to those of the dominant

culture, The TLO definition in‘addition alludes to the fact that these populations
are apt to be in a less advanced, or less developed stage of social and

economic organization than that of the national community, and their legal

status may be dlfferent from that of other citizens in the country.

PROBLEMS OF INDIGENOUS POPULATIONS AND THE ISSUES INVOLVED

Their position of non~dominance, their different culture, and their primitive
economic organization place indigenous populations at a great disadvantage in

. the modern world, both by themselves and in relation to the dominant population,
Aside from fpadamental threats to their life and physical liberty, as exemplified
by the massacres and enslavement of the Aché Indians, indigenous populations
struggle with a wide range of economic, political, social and cultural problems,
The following presents a by no means complete list of those problem areas:

1. ECONOMIC INSECURITY

a, LAND: restrictions on right of ownership of land, removal to
. reservations with inferior land and resources, no modern
ﬁagrlcultural training or egulpment, disruption of enviornment
by conmercial interests, government leasing of land without
the indigenous populationfs consent.

b, EMPLOYMENT AND VOCATIONAL TRAINING: lack of opportunity in rural areas,
lack of skills to compete in urban job market, lack of available
vocational training, no government encouragemeni of local
industry, exploitation in working conditions, dlscrlmlnatlon
against indigenous populations in employment.

Ce SOCIAL"SECURITY: indigenous workers and their families are not covered.

2, SQCIAL AND CULTURAL INADEQUACIES

a. HEALTH AND MEDICAL CARE: lack of and poor distribution of doctors, health
. benefits not available, ignorance of available services, no
.control of epidemiecs, no preventative medicine and sanitation,
alcoholism and drug addiction, isolation from medical facilities,
problems of recruiting and training indigenous medical staif,
different cultural standards of health and illness.

b. EDUCATION& illiteracy, unegual opportunity to acquire education, use
of non~Indian teachers in schools, laclt of Aative study prograng
along with teaching of the dominant culture,
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¢, CULTURAL INSTITUTIONS: preservation of cultural heritage fofbidden
or hampered; religious freedom and observation denied,

d. LANGUAGE: communication problems with other populations, no promotion
of learning national language, denied opportunity to learn
native tongue.

e, HOUSING: inadeguate nature of indigenous housing, limitations on owner
) ship, rental, or occupation of housing by law, contractual
arrangements, or practice, government priocfity to programs in
urban areas, no government housing project,

f. DISCRIMINATION: treated as a marginal or infericr group, ne mutual
regspect and understanding between indigenous population and
dominant population, government makes no effort to eliminate such
rrejudices among dominant population.

3; POLITICAL DISADVANTAGES

2, JUSTICE SYSTEM: victimigation by police and jailers, ignorance of
the law and their rights, lack of indigencus lawyers, non-use
or lack of legal aid societies, unegual protection of the laws,’
norms of infigenous law not recognized by dominant legal system.

b, ADMINISTRATION OF IITDIGENOUS POPULATIONS: abuses of power by officials,
lack of regard for indigenous custons, laclk of government mnoney
for programs, lack of relevant training for officials concerned
with indigencus populations,

¢, POLITICAL PROCESSQ disonfranchiesement of indigenous populations -
denial of particinatisn and representation in political office
and parties.,

d. RIGHTS OF CITIZENSHIP:  denizl of egual rihits with the rest of the
population (i.e° rogtrictions on movement), no effective
legislation to mako rights in the Constitution of the country a
reality,

Needless to say, cne handicap reinforces another in the indizenous populatioantls
elash with industrial socieiy aad a duwinant, alien culture,

Central to all of these prcblems is the overall policy which a government
cho0ges to pursue toward the indigenous populations within its borders, Are

the indigenous pecple to be kept in a state of segregation? Or will the governe
ment adopt measures to "aodernige! the primitive population? If the policy iz '
advancement of the indigenous ropulation to the -lavel of the rest of the
national community, does this sntail integration into the dominazior culture? |
To what extent will the indigenous population be allowed to preserve and nurture
their ethnie identity in this process? OCr will the government insist on total
assimilation of the indigenous population, with no allowance for cultural
pluralism? Finally, to what extent will the indigenous population be granted

a voice in determining the solutions to their problems? (9)

PRACTICES AND POLICIES IN THE COLONIAL PERIOD

Two all-important principles made up the foundation of national States! policies
and practices toward indigenous populations under their control during the
colonial period of territorial expansion. The first, the claim to absolute
sovereignty over those primitive peoples in their territories, achieved the
status of unquestioned acceptance among the Veivilized" (self-named) nations
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of that perlod Regardless of the internal legal relationship between an indigenous
populatlon and a colonlzlng nation, the indigenous population was considered in
international law the dependent subjects of the sovereign nation: asserting Jurise
diction over them. Conseguently, the faté of indigenous populations was decided

in the domeetic councils of their mentors. Had the weight of authority swung in the
other direction, to that of according indigenous tribes an international legal status
as independent, sovereign units, they undoubtedly would'have been much better eguipped
to resist legally the encroachments of their colonizers,

While this doctrine of absolute sovereignty originated in the loss of soverelignty
which occcurs by reason of conguest, it gained reinforcement by the siuperior

attitude adopted by the colonizers toward the indigenous populations, The primitive
tribes concerned fell subject to a sort of "institutionalized paternalisia" (10)

under which the sovereign government enjoved nearly all of the benefits &f' the
relationship., Justice Marshall in.1833 described the Indian tribes of the' United
States as "'wards" tco thelr "guardian', the United States, (11) One of thé most

dire conseguences of this kind of judicial ruling was that Indians and other indigenous
populations lost any right to ownership of the lands they occupied; the States

agsumed the exclusive right to dispose of Indian or indigenous territory. Granted,.
this guardianship was postulated on an obligation 6f solicitous treatment and tutor-
ship of the "children" under the government's care, Their wards were entitleéed fo

"kind paternal treatment; to justice in all our dealings with them, to education °

in the useful arts and sciences, and .in the principles and duties of our religion."(12)
In return, the indigenous population found itself reduced to a dependent position,
without the privileges of self~-government and without title to their lands (and some~
times without even occupation of the lands, when the governument deemed it best that

the tribes be removed to reservations,)

As early as 1835, at least one independent, non~governmental group began to recognise
the need to prevent abuses of the power of States over indigenous populations .
within their jurisdiction, In that year, the British and Foreign Aborigines Pro=
tection Societly was formed in Great Britain as an offshoot of the Antiw-Slavery
Society. Their influence shows in an 1837 report by the Select Committee on
Aboriginal Tribes to the British House of Commons., The Committee declared as a
preamble that the vulnerability of indigenous peoples under the sovereignty

of Great Brltaln strongly argued for a reciprocal duty of government protectlon-

" ..we are bound by two considerations with regard to the uncivilized;
First, that of the ability we possess to confer upon thenm the most
important benéfits; and secondly, that of their inability to resist
any encroachments, "however,unjust, however mischievous, which we nay

be disposed to make, The disparity of the parties, the strength of the
‘one and the 1ncapac1ty of the other to enforce the observance of their
rights, constitutes a new and irresistible appeal to our compassionate
protection,” (13)

The guestion of the treatment of indigenous populations, the report went on, is
one common to all Yecolonizing mbions," the implication at least being that other
colonizing nations should be concerned with the evils arising out of the colonlal
relationship. . 4
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The Select Committee suggested nine general principles to govern Great Britain's.
"intercourse” with "uncivilized tribes.” Basic to the regulations was the under-
lying assumption that the executive government owed a duty of protection toward
indigenous populations, To that end, the colonial administrators were directed
to ensure that:

1) settlers in a colony ought not fo be a judge in dlsputes or clalms
with indigenous peoples;

2) all aboriginal contracts for service should be expressly 11m1ted in
their duration to twelve months;

3) acquisition of lands from the aborigines by Crown subjects should be
declared illegal and void;

L) British administration of justice in the colénies should show indulgence
toward the "ignorance' and "prejudices" (i.,e. customs) of the aborigines;

5} relations between an uncivilizedweee and their more cultivated neighbors )
should be diminished for the safety and welfare of the aborigine;

6) -the 5001a1 and political improvement of the tribes should be advanced
to prevent any possibly injurious sudden changes to their health. (14)

While these recommendations remained firmly premised on the blessing that the
propagatlon of Christianity would bestow on the aborigines, they also showed a’
genuine concern for the exploitation of the aborigines and the physical and
pasychic harm which could flow from contact with Buropean civilization, The
proposais may have never got past the recommendation stage, but they did serve

as an early model for international standards in the area of protecting indigenous
populations,

Some international treaties during this period dealt srith the relationship
between a State and its indigencus populations, and the duties of that State in
the relationship. These treaty provisions usually arose out of condemnation

of the slave trade in Africa., One such convention, the product of the Berlin
African Conference of 18841385 to set up the Independent State of the Congo,
contained a binding obligation upon the signatories to observe in good faith
their role of Mofficial guardians! of the aborigines in the territory:

YAll the powers eXercising sovereign rights or influence in the
aforesaid territories bind themselves to walch over the preserva-
tion of the native tribes, and to care for the improvement of the
conditions of their moral and material well-being, and to help
in abolishing slavery and especially the slave trade,¥ (15)

This act also contained én interesting new attitude toward the cbopriginest
"moral" development; it e¥pressly guaranteed freedom of consclence and religious
toleration to the natives, (18)

The follow-up Brussels African Conference of 1889-1890, convened by seventeen
States in response to "world-wide demand for international protection of African
aborigines,!" (17) adopied the general principles of the abolition of the slave
trade as an obligation of States, the prohibition or regulation of itrade’in
intoxicating liquors, and the prohibition of the importation of firearms, These
provisions were recommended for the purposes of efficiently protecting the
aborigine population of Africa and of "securing for that vast continent the
benefits of peace and civilization." The signatories' mixed motives appear
rather obvious,
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Unfortunately, the attempt to estabiish surveilllance of this intérnational =zone-
and execution of the Brussels African Act never achleved success. (18) And while
gome reference was made to a collective responsibility for the aborigines in the
territory (Ysards of the society of nations,” as 8anow puts it (19)), the acts

and the committee comments on them reaffirmed that the aborigine fribes were not
to be regarded as "free States," and thus international legal personalities.

The principle of national sovereignty over the aboriginal populations within
their sphere of influence remained cardinal among the nations concerned,

One other nineteenth century development in this area should be mentioned
because of its parallels with the activities of certain international organie
zations today. 1In 1900, an "internatbnal congress of colonial socio®logy®

(a deliberately de-politicized title) met in Paris to discuse the duties of
civilized States to aboriginal peoples under their sovereignity. The congclusions
of the participating experts in colonial administration on this "international®
problem (20) represent a nodel for the goverament of indigenous peoples rather
than a reflection of actual practices by nations, With a few exceptions, (21)
the resolutions of the congress showed respect for the dignity and human rights
of the aborigine, and the right of these populations to maintain their owm
culture as far as posgsible received approval, A few of the principles in the
resolutions will give the flavor of this firet attempt to set international
standards for a governument!s treatment of the indigenous populations under its
control:

Colonial policy should tend, in principle, toward the maintenance of
the aboriginal administrative organisms,

The aboriginal population should be provided with the means of defending
their rights and of securing redress of their grievances at the hands of
the authorities,

Colonial policy should leave to the aborigines the benefit of their
own customs as tespects the organization of their family Life and the
use of property.

A code of cfiminal procedure should be made, to insure the necessary
guaranties but rapid action as well; the practice of incéssant guestioning
and .. torture ought to be and remain rigorously prohibited,

Measures shonild be taken to prevent the dangers which result from penury
or famine (i.e, epidemics and abnormal mortality) through a comprehensgive
progran of health, medical and sanitation services.

Use of "corvée" (forced labor) should be suppressed because, for one
reason, measures to prevent its abuses are ineffective,

At the beginning of the twentieth century, therefore, the law of nations
seemed to recognize a general guardianship duty of a colonial State towards its
"wards," the indigencus populations within its sovereignty. Moreover, this
guardian role was understood to imply a duty of positive protection of and
tutorship of those lesgs '"civilized" peoples, These principles hardly achieved
the status of international law, though, in the sense that another nation could
legally challenge a sovereign's discretion in governing its indigenous
nationals, Nor could the indigenous populations within a country obtain locus
standil before international courts to protest any abuses perpetrated by the
government, Indeed, admirable principles notwithstanding, there had been 1little
break-~down of the maxim that "under customary law no rule was clearer than that
a state's treatment of its own nationals is a matter exclusively within the
domestic Jurisdiction of that state, i.e. is not controlled or regulated by
international law.," {22) e
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TWENTIETH CENTURY CONCERH FOR AND PROTECTION OF INDIGENQUS POPULATIONS

INTERNATIONAL AND REGIONAL GOVERNMENTAL ORGANIZATIONS

THE THTERVATIONAL, LABOUR ORGANISATION

Among international organizations; the ILO stands out as the. pioneer in
initiating action to protect indigenous populations, As early as 1936, the ILO
adopted a convention regulating the recruiting of indigenous workers, Four
more conventions followed on specific labor problcms of indigenocus workers,
(discussed below) and finally in 1957 the ILO Conference adopted the Indigenous
and Tribal Populations Convention No, 107 which laid down far-reaching principles
and detailed standards’ for the protection of indigenous populations and their
progresaive integration into the 1life of their countries., In addition, ILO
activities on behalf of indigencus populations include programs of technical
agsistance to governments with indigenous popdlations, participation in multi~
lateral projects like the Andiean Indian Programme, and studies and conferences
on indigenous populations, Before considering these projects in greater depth,
something must be said about the impetus in the ILO which led to the promotion
of such concern for indigencus populations.

The ILO originated in 1919 as an official intergovernmenial organization, an
autonomous associate of the League of Nations, Today it functions as one of
the Specialized Agencies of the United Nations, While the ILO has always cone
centrated on certain basic frcedoms connected with labor conditions =~ freedom
of association, freedom from forced labor, freedom from discrimination in
employment and occupation, the guarantee of employment (23) =~ its principles’
embrace & tluch wider range of economic, social, political and cultural rights,
Moreoever, the ILO firmly recognizes these rights to be the concern and
obligation of the international communitys

“II. (a) A1l human beings, irrespective of race, creed or sex, have the
rights to pursue both their material well-being and their
spiritual development in conditions of freedon and dignity, of
economic security and equal opportunity,

(b) The attainment of the cdnditions in which this shall be possible
must constitute the central aim of national and international
policy.

V. The Conference affirms that the principles set forth in this
Declaration are fully applicable to all peoples everywhere and that,
while the manner of their application must be determined with due
régard to the stage of social and economic development reached by
each people, their progressive application to peoples who are still
dependent, as well as to those who have already achisved self-
government "is a2 wmatter of concern to the viole civilized world.M.
Philadelphia Charter, May 10, 1944, (24)
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The ILO position on the interdependence of the countries of the wrld as regards
labor conditions emphatically confirms the universality of their concera:

"Whereas universal and lasting peace can be established only if it is
based upon social justice;

&nd whereas conditions of labor exist involving such injustice, harde
ship and privation to large numbers of people as to produce unrest so
great that the peace and harmony -of the wortd-are imperilled; ...
Whereas also the failure of any nation to adopt humane conditions of
labour is an obsitacle in the way of other nations which desire to
improve the conditions in their own countries;..Proarble to the
Constitulion | the ILO, Oct. 9, 1946. (25)

The first effort of the IL0O to improve the labor conditions of dependent indi-
genous populations focused on the injustice of the Torced labor system.

Convention No. 50, Recruiting of Indigenous Workers (26) adopted in 193G, in

force in 1939) proclaimed as its policy the progressive elimination of recruiting
of labor and the development of spontaneous offers of labor from indigenous workers,
Ratifying countries were to avoid pressure being put on indigenous workers to.-
gign up for work and ensure that the indigenous political aﬂé,sopial organization,
as well as their powers of adjustment to changed economic conditions, would not

be endanfzred by the demand for labor. To this end, the convention forbade -

the recruitment of non—adults, recommended limits on the number of adult males

to be withdrawn from the social life of the population, and spe01f1ed that
families were to be encouraged to accompany the indigenous workers., The

employer was reguired to provide medical examinations and pay the costs of
transport both ways., The Convention laid down strict regulations on the licensing
0f recruiters and forbade recruitment by misrepresentation or mistake.

ILO Convention No, 64, Contracts of Employment (Indigenous Workers), 1939 (27)
provided that employment contracts for durations of over six months had to be
in writing, specify the full details of the employment, and be attested to by
a ‘public officer to establish that the contract was entered into with the
free consent of the indigenous worker, Rights of teriiination by both employer
and worker were spelled out in detail, Convention No. 86, Contracts of .
Employment (Indigenous Workers}, 1947, strenthened these measures,

A third category of convention dealt with the use of penal sanctions for
breaches of contracts of employment by indigenous workers, Convention No., 65,
Penal Sanctions (Indigenous Workers), 1939 (28) called for the progressive
abolition of this praciice, and Convention No, 104, Abolition of Penal Sanctions
{Indigenous Workers), 1955 declared that no remnants of that punishment should
still existi.

The enforcement procedures for these convent ions will be explained below, -

The 1950's saw a great sufge of action by the ILO in the area of protection

of indigenous populations, In respcnse to suggestions made at American Regional
Conferences in 1946 and 1949, the ILO set up a Commnittee of Exerts on Indigenous
Labour, meeting first at La Paz in 1951. The Commitltee evaluated the problems
of indigenous groups not as those "peculiar to particular racial groups" but
rather as problems affecting sectors of the population "which for historical
reasons have not as yet been fully integrated inte the social and economic

S A S

«e /10



10,

of the communities surrounding them," (29) The Committeec considered that
gconomic underdevelopment and deficient education were two nmain Tactors )
preventing such integration, Recommendations of measures to improve these condﬂw
tions provided the framework of Convention Fo. 107 in 1957.

Also a major source of policy was the comprehensive empirical study published
in 1953 by the’ ILO entitled Indigencus Peoples: Living and Working Conditions
of Aborlplnal Populations in Independent Countiries,

The work of a joint field working party, set up by the ITLO Governing Body in

1952, resulted in a very ambitious project, the Andean Indian Programme, (30)
designed to help the governments of Bolivia, Ecuador, Peru and Coluabia to ralse
the standard of living of the isolated, impoverished and priwmitive Andean Indians
and to integrate them into their national communities. The Conmittee appointed

a survey mission in 1951, After the wmission of experts from variocus United Nations
agencies anmdTatin American nations submitted its report and p”oposed a series of
projects, the Andean Programme was launched in 1953 and began operauwnw in 1954
under the leadershlp of the ILO.

The programme progressed in three main stages -~ the pilot establishument of the
first action bases, then emphasis on training national personnel and community
leaders to take over eventual responsibility, and thirdly a consolidation and
extension of activities and the integration of programmes into national development
plans, By 1966, twenty centres existed in six countries 0f the Andean region
{Chile and Argentina had subseguently Jjoined the project). 4 meeting of the ILO
Panel of Consultants on Indigenous and Tribal Populatims in 1963 analysed the
suceesses of the undertaking and concluded that the experience gained by this
program should be put at the disposal of other countriesg, both in Latin America
and the Middle Kast, Asia and Afrieca, (31)

From the international point of view, this program represents the firsl concerted
attempt at co-ordinated intwnational ac¢tion, working in co~operation with natlonal
authorities, to attack the root causé of many millions of indigenous peoples!?

soclal and economic problems, Many international agencies collaboratoed in the
project; the ILO acted as a co-ordinating agency and provided vocational training
instructors, and handicrafts, co-operative,, ad organizing experts; the World
Health Organization supplied doctors and medical ®ams to give instruciion on hygiene
and health care; Food and Agriculture Organization experts taught modern methods of
agriculture and animal breeding; the United Nations suppliied social welfare
apelstante; and the United Natlons Educational, Scientific and Cultural Organization
sent anthropologists and teachers, and designed schools, The goveranents 6f the
countries receiving this assistance contributed money, labor and materials,
Furthermore, many other governments (Denmark, France, Mexico, the United States, ..
the Federal Republic of Germany, and the United Kingdom) have donated cash or ‘
equipment, as have the trade union movements and employers' associations of various
non-Andean countries, Private societies like CARE and the American #riénds Service
Committee have given materials such as food, medicine and teaching aids, The
ILO~-sponsored Andean Indian Programme exemplifies what ltind of international response
is possible when such a carefully planned and administrated project to benefit
indigenous populations is initiated. The internatiohal'administration of the
Programme ended in the late 1%960!'s as it was gradually turned over o national
governments, '
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The ILO continues to become iAvolved in co-operative technical assistance
projects, for instance a rural development program of =zonal organization in
Ecuador from 1971-1973 and 2 multinational project (Bolivia, Lcuador and Peru)
for community development from 1971-1974, In these projects, the ILO acted

as executing agency, providing mostly consultant services, and the United Nations
Development Programme funded the projects. (32) These types of programs .
generally focus on practical areas like rural education, health, social organi-
zation of rural inhabitapts, organization of a co~operative movement, agriculature
and aniwal husbandry, wmarketing of agricultural products, small processing
industries and road infrastructure. The aim of these activities is to assist

the government concerned with planning and eo~ordination of rural developnent
strategies. Studies relating to the socio-economic conditions of the indigenous
population of a region may be carried out in order to give direction and
priorities to a regional development program.

ILO interest has launched several studies and conférences on specific aspects
of the living conditions of indigencus populations, An ILO committee on
nomadism and sedentarisation formulated in 1964 a program of research and
operations to secure improvement of the living and worlking ¢onditions of
nomadic peoples, particularly in Africa and thHe Middle East, (33) 1In a
study tour and seminar in 1966, sixteen concerned countries participated in
an examination of policies and methods reldting to sedentarisation of

nomadic populations in the Central Asian U.S.S.R, republics, A 1968 meeting
of experts appointed by seven African countries(Chad, Bthiopia, Hali,
Mawritania, Niger, Somalia and Sudan) congidered problems of nomadism in” their
region and the appropriate action for the ILO and other agencies %o take.(34)

The Governing Body of the ILO declded in 1972 to convene a Symposium on

Equality of Opportunity in Employment in the American Region, The Symposium (35)
held in Panama City in October, 1973, investigated the problems and policies
relating to equality of opportunity and treatment in employment, and methods

for the promotion of the same, Included among the topics discussed was the
problem of indigenous populations and the governmental neglect, land deprivation,
urregual employment conditions, and lack of educational and training facilities
in their own language from which the Indian population in several American
countries still suffered, The Symposium summarized the situation and made
recommendations along these lines:

"Among disadvantaged groups, the problems of indigenous populations
were felt to reguire special attention., The approach to these
problems would of course vary according to whether the objective
was to integrate them int 0 national economic and social life or to
maintain their separate identity and traditional way of life, It
was suggested in particular that there should be adeguate protection
against expropriagion of their land, Governmenis should recognize
and finally support organizations of indigenous peoples and, whenever
posgible, native languages. should be used as the vehicle for primary
education, and adult litera¢y prograummes, with the official language
taught as a second language, It was also felt that employment
training opportunities should be brought to the areas of the indigenous
people, and adapted to their specific attitudes, rather than being
made available in the urban environment, to which these peoples were
generally poorly adapted, However, those who wished to take up
employment in towms, with thelir families, sheuld be given assistance
to find suitable employment and to adapt themselves to urban life, (36)

¥
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The discussion above touches upon several of the fundamental principles

which underlie the provisions of IL0 Convention No. 107, Indigenous and

Tribal Populations Convention, 1957 .(37) 5till the only international
instrument concerned specifically with indigenous populations and their
multi-faceted problems, the Convention assumes as its aim the intégration

of indigenous populations into the respective national communities in
conjunction with the retention, as fdr as possible, of their own cultural
characteristics, The overall obaectxve of the Convention is the improvenent
of the living and working conditions of these peoples4 As a consequence,

the Convention provides for a wide range of measutes, many falling outside

of the traditional field of competence of the ILO, The Convention is
reproduced in full in Annex T, ' X

National governments are charged with the primsry responsibility for working
toward the goals of_the Convention (art.2)., To that end, they are called
upon to develop "co-ordinated and systematic action!" for the protection of the
populations concerned and their progressive integration into the national
community. Such action wmust include measures to ensure eguality before the
law, promoté devélopment in all respects, and create possibilities of national
integration., Measures tending toward the artificial assimilation of indigenous
populations, as well as recourse to force or coercion as a means of promoting
integration, must be excluded.

S50 long as the social, economié& or cultural conditions of the indigenous
populations hinder or prevent them from benefiting fully from the rmghts and
advantages by law enjoyed by other elements of the population, sgec1a
measures of protectidn nust be adopted, so far as circumstances reguire, by
national governments., At the same time, care nmust be taken to ensure that
such special measures Vare not used as a means of creating or prolonging a
state of segregation” or prejudice in any way the "enjoynent of the general
rights of citizenship, without disc®imination.' (Art.3)

In promoting such integration, governments must take into account the desire=
ability of avoiding the danger of disruption of the existing values, institutions,
and customs of such’'populations, and adopt policies to mitigate the difficulties
of adjustment, {(Art.h) '

Moreoyer, signatory governments in applying the provisions of the Convention
are obligated to seek the collaboration of the indigenous populations concerned
and stimulate their participation in the political process, (Art,5)

The Convention, after setting out these basic guidelines for its'épplication,
goes on to list some twenty spe01flc pr0v151ons embodying these pollcles and
dealing with:-

1) application of the national legal system: regard to be given and use
made of indigenous customary laws, Pr0h1blt10n of compulsory personal
services, due process rights guaranteed, restrictions on imposition of
penalties, rehabilitation to be given emphasis in prisoni‘(ﬁrts. 7wl0)

2) land policy: recognition of the right of ownership by indigenous
populations or persons, circumstances in which the population may be
removed from their habitual territories and full compensation to be
paid therefor, respect for indigenous customs as to land, protection
from exploitation by non~indigenous people, nationial agrarian programmes
to meet land needs of indigenous population, (Arts, 11-14)°
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3. Recruitment and conditions of employment: special measures of protection
against exploitation and discrimination in all aspects.of employment
(wages, benefits, trade union activities, vocational training), encourage=
ment of handicrafts and rural industries. (Arts, 15-18)

4. social security and heéalth: extension of existing social security
schemes to indigenous wage earners and other persons, provision of
adequate health services. (Arts. 19-20)

5¢ education and means of communication: equal opporitunity for education at
all levels, adoption of special methods and techniques in indigenous
education programmes, study in the indigenous tongue and the national
language, teaching of general knowledge and slkills furthering inte=
gration, educational measures to eliminate projudices among other
sections of national community, education in rights and duties
{especially in regard io labor and social welfare)}, if necessary by
use of transliations and media in the language of the indigenous
population, {(Arts., 21-26) .

6., administration: creation or development of governmental agencies to-
administer and supervise the application of measures in the convention
and to propose other measures to the national authorities,{Art. 27)

As of August 1977, twenty-seven countries had ratified Convention No, 107
including fourteen countries belonging to the American Continent (Argentina,
.Bolovia, Brazil, Columbia, Bcuador, Mexico, Paraguay and Peru, among others, but
not the U.S. or Canada, (38)

The implementation procedures for conventions, established in the ILO Constitution
of 1946, constitute a remarkable feature of the organisation itself,

In the first place, since 1948 even if an instrument (a convention or a recommehe
dation) is not ratified by a national government, the Member government has an
obligation to report to the Director-General of the International Labour Office
"the position of its law and practice in regard to the matter dealt with in the
Convention, showing the extent to which effect has been given, or is proposed

to be given, to any of the provisions of the Convention by legislation, adminise
trative action, collective agreement or otherwise, and stating thé difficuliies
which prevent or delay the ratification of such Convention," (4rt. 19(5)(e) of
the ILO Constitution,. Reports under this provision nust be wmade when; the
Governing .Body of the International Labour Office calls for them. (In practice
it sets a subject for such a study each year, but has never called for one
concerning indigenous populations.)

Reservations to ratified conventions are inadmissible by ILO rules. (39)
Furthermore, hy Art. 22 of the Constitution, each of the ILC Members agrees to
make an annual report to the International Labour O0ffice on the measures the
Member Governmenit has taken to give effect to the provisions of Conventions to
which it is a party. Complainis that a Member has faliled to secure in any
respect the effective observance within its jurisdiction of a ratified Convention
can come from industrial associations of employers ér of workers (Art, 24) and from
another Member party to the Convention (Art. 26(1)). The Governireg Body goes
through a process of Sommunication with the government accused and reguest for

a statement (Art. 24)., If no statement is forthcoming, or it is deemed unsatis-
factory, the Govérning Body has the right to pudlish the complaint and reply,

if any (Art. 25), Alternatively, the Governing Body may appreint a Commission of
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inguiry to consider and report on complaint from another Member party to a
Convention (Art, 26(3)), The Commission of Inguiry makes a report on their
findings of fact on the issue and may make recorendations on steps which should
be taken to meet the complaint (Art.28). 1In the event a Member fails to carry
out such recommendaitions (or decision of the I.C.J.) in the time specified, the
Governing Body may recommend to the Conference "such action as it may deem

wise and expedient to secure compliance therewith.," {Art. 33) Any guestion of
digpute relating to the interpretation of a Convention or the Condtitution is
to be referred for decision to the International Court of Justice. (Art. 37)

No complaints have ever been filed in regard to the Conventlons concerning
indigenous populations, but the procedure remains available,

In practice, the ITLO Committee of Experts on the Application of Conventions

and Recommendations requests detailed reports from Member States at four year
intervals, (40) except that more frequent reports are reguested if serious
problems had previously been noted in a Member's application of a Convention.
The Committee in its yearly reports publishes lists of the reports received and
those which are overdue (naming the countries). After examining the reports,
the Committee makes no comment when a Member seems to be fulfilling its obligae
tions, .In cases where the Committee decides further action is needed to give
effect to certain vrovisions of Conventions or want additional information on
given points, comments in the form of Mobservations! appear in the Committee's
Annual Report or "direct reguests" are communicated to the governments concerned, (41)
The Committee's "observations' bring dp the issues in this kind of form:

"Convention No, 104: Abolition of Penal Sanciions (Indigencus Workers),1955
Liberia (ratificaticn:1962)

In its previous observation, the Committee had noted that ariicle 35(p)
0f the Revised Laws and Administrative Regulations for Governing the
Hinterland, 1949, which remain operative within the tribal Jurisdiction,
lays down fines for any labourer supplied to persons engaged in farming
who absconds in transit or who, after arrival at his destination, refuses
to perform the services for which he has been engaged, The Committee
obgerved that, by virtue of Ariticle 1 to 4 of the Convention, the asbove=
mentioned penal sanctions should have been abolished within a year of
ratification of the Convention, i.e., some eleven years ago.

The Committee notes the statement made by a Government representative
to the Conference Committee in 1973 that the Government had decided %o
repeal those sections of the penal legislation which did not conform to
ILO standards. It also notes the statement in the Government's latest
report that the new Labour Code, when adopted by the National Legislature,
will abrogate all divergencies between national legislation and Conventions
ratified by Liberia, [The Committee accordingly hopes that repeal of the
above-mentioned provisions relating to penal sanctions for failure %o
perform services will no longer be delayed,

In addition, requests regarding certain points are being addressed
directly to the following States: Ecuador, Libyan Arab Republic, Nigeria,
Western Samoa. Information supplied by Panama in answer to a direct
request has been noted hy the Committee." (42)
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"Convention No. 107: Indlgenous and Tribal Populations, 1957

Brazil (ratification: 1965)

The Committee has noted the information contained in the Government's
report and particularly the information on proposals fo extend the acti-
vities of the National Foundation of Indians (FUNAI) to new geographic
areas, and on new projects to be initiated in such fields as education
and health,

The Committee notes, however, that only 70, OOO Indians are at present
assisted through the FUNAI, out of a total which is estimated by the
Government to be between 120,000 and 180,000. It hopes that the Govern~
ment will take the necessary measures to speed up the extension of the
protective services of the responsible body to all Tndians, particularly
in view of the schemes now being actively pursued for the economic develw
opment of areas traditionally occupied by Indians,

The Committee notes also that the information supplied is insufficient
to permit, for example, an assessment of the number of Indians benefiting
from health services (including immunisation againsi diseases introduced
from the exterlor) The Committee hopes therefore that the next report
will supply full information on the present sitvation regarding the
protection of Indians, in accordance with the direct reguest and the report
form on this Convention.

Columbia (ratification:1969)

The Commlttee was informed that a communication signed by the National
‘Agrarian Federation (FANAL-UTC) and another forwarded by the Latin American
" Federation of Farm Workers (lFederacion Campesina Latinoamericana) were
received by the International Labour Office in August and September 1970
expressing deep concern about the alleged ill ireatment of the indigenous
population of the region of Planas (Meta) in Columbia, and that the text
thereof was communicated to the Government for comment,

The Committee notes with interest that, in a reply sent in December 1970
the Director~General of Community Integration and Developnent (Ministry of
Interior),indicated that as & result of the events which occurred in Planas,
the programmes and policies relating to indigenous populations were being
analysed and that the problem of Planas was symptomatic of the situation
facing a large part of the indigenocus population, The Comnittee also notes
from the Government's reply that the measures being envisaged to remedy the
situation include the following: a revision of the present indigenous
policy with the assistance of the Anflr Spology Department of the National
University; the reorganisation of the General Directorate for Community
Integration and Development; the creation in 1971 of six new regional
commissions for the assistance and protection of the indigenous populations;
the training of indigenous leaders and of officials:; the training of "prowe
moters of social change" to act as intermediaries; the reinforcement of the
Indigenous Affairs Division; and the study of new legislative measures for
the protection of the indigenous populations,

The Committee notes that the Government's first report (for the period
ending 15 October 1971) on the present Conventicn does not show to what
extent the measures outlined in the above communication are . being imple-
mented, Tt trusts therefore that full information will be supplied on these
matters and on the other points set out in the direct request on this
Convention, so as to ensure that urgent measures for the protection of the
indigenous populations concernéd are taken, as envisaged by the Government
and required by the Convention, (43)
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In addition, reguests regarding certain points are being addressed directly
to the following States: Belivia, Brazil, Columbla, Costa Rica, Egypt, India,
Mexico, Pakistan, Portugal. (43)

In spite of the Committee's diplomatic language, the discrepancies belween a
States's laws and/or practice and the ILO Conveniion standards receive direct
oxpression in these reports, and the tone of the reports indicates that a clear
obligation exists on the part of the Member States to bring its Constitution,
legislation, and administrative practices into line with the TLO Convention to
which it is a party.

What in fact is the response of delinquent governments to this type of ILO
pressure? The 1977 Report of the Committee of Experts declared that they could
point to more than 1,100 cases in the fourteen years preceding where progress

in the law or practice of a government had been noted following comments by

the Committee, (L4) Commissions of Indquiry were devices used much less oftenj
only three had been established between 1961 and 1973. Of course, these figures
correspond to supervision of all of the ILO's Conventions in force; no general
evaluation has come out for' the success of the Conventions concerned specifically
with indigenous populations.

However, a November 1974 Report of the Director«General of the ILO on the ratie
fication and implementation of the Indigenous and Tribal Populations Convention
No. 107 (45) discusses some of the problems of supervising the application of
this Convention. The Director-~(eneral reports that, "certain couniries that have
ratified it have in fact declared the instrument to be inapplicable to them owing
gither to the reported absence of tke populations to which it refers or to the fact
that there was full egquality under the law for all citizens," (45) The former
case arises from the wide variety 6f definitions as regards the populations the
Convention is intended to cover (i,e, Brazil considers the Convention to be
applicable only to forest-dwelling tribes). The latter case raisés the problen
of the differences between de jure equality and de facto eguality. The Committee
of Experts responds to this line of reasoning by repeatedly peinting out to
governments that the Convention calls for special measures of protection in ordeér
to ensure indigenous populations the benefit of egual rights and opportunities ,

The Director-General also isolates, as perhaps the main obstacle to the implew
mentation of the wmeasures in Convention No. 107, the limited resources of
developing countries in meeting their nany social and economic needs, HNot every
country agrees that raising the standards of living of indigenous populations
deserves a high priority on the scale of competing needs., This difficulty may be
exacerbated by problems of a local nature, such as isolation and wide dispersal of
the indigenous population in a country, or indigenous resistance to government
efforts at integration, or malfunc¢tioning of the institutions responsible for the
welfare of indigenous populations. (L7)

ILO Convention No. 107, despite implemantation problems, remains a groundsbreaking
instrument, the first authoritative statement of international standards for the
protection and advancement of indigencus populations. At least partially because
of its influence, other international governmental organizations hate begun

to show interest in championing the cause of indigenous populations,
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THE UNITED NATIONS

From its inception in 1945, the United Nations has fostered and stimulated the
development of a great many conventions relating to humam rights guestions.
The Charter of the United Wations states as one of its purposes:

"3. To achieve international cooperation in solving international:
problems of an economic, social, cultural, or humanitarian
character, and in promoiting and encouraging respect for human
rights and for fundamental freedows for all without ‘distinction
as to race, sex, language, or religion;" {(L4)

The extensive involvement of the United Nations and its specialized agencies

in economic and social development projects like the Andean Indian Programme
has' coniributed to the solution of indiéenous population problems in many
regions of the world. Moreover, a number of United Nations sponsored inter-
national human rights conventions possess some potential usefulness as. instru~
ments to protect indigenous populations (discussed below), But untii‘i97l,

the United Nations had never seriously addressed itself to the particular
problems of indigenous populations as a separate group, Such concern has how
been initiated in the form of a study by the Sub-Commission on Prevention of
Discrimination and Prevention of Discrimiration and Protection of Mlnorltles,
under ECOS0C's Commission on Human Rights. The progress on this "Study :

of the Problem of Discrimination Against Indigenous Populations™ will andoubtedly
be slow (1978 is one estimate for the completion of the report), and as with
many other similar studies, action on the report may be delayed indefinitely,
However, one of the fundamental goals of the study is an eventual formulation
of a "Declaration of Principles on the Rights of TIndigenous Populations," which
may ultimately be mbodied in a convention, {49) From another point of view,
the fact-finding procedures for the study and the progress reports to the
Sub~Commission could have some beneficial repereussgions in themselves. Therefore ,
it is worth examining in some depth this recent United Nations focus on
indigenous populations.

The suggestion to make such a study first appeared in a "Special Study on Racial
Discrimination in the Political, Bconomic, Social and Cultural Spheres,” pre-
pared by the Sub-Commission, in which the Special Rapporteur noted that little
information existed in the area of discriminaition against indigenous peoples, He
recommended that a complete and comprehensive study of the nature and extent of
this problem, and of the national and international measures needed to eliminate
it, be made by the competent organs of the United Nations in co~operation with
the specialized agencies and national and regional institutions. (50)

This recommendation achieved substance in ECOSOC resolution 1589 (L), draft III,
unanimously adopted on 21 May, 1971:

"The problem of indigenous populations

The Economic and Social Council,

Noting that indigenous populations often encounter racial prejudice
and discrimination and that sometimes the "special measures” taken by the
authorities to protect their unigue culiure and identity ~ which they
themselves earnestly wish to maintain ~ may, with the passage of time,
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become unhebessary or excessive and therefore-may alsc be discriminatory
in character,

Considering that the international community must therefore devote
particular attention to the problems of indigenous populations if it is
to succeed in its endeavour to eliminate all forms of discrimination,

Convinced that the policy of integration of indigenous populations in
the national community - and not segregation or assimilation - is the most
appropriate means of eliminating discrimination against these populations,

Convinced further that no integration policy for indigenous populations,
whether they represent minority groups or a majority of a country's
population, can proceed uvnless it is accompanied by a policy of ecconomic,
social and educational development aimed at achieving a rapid and substantial
rise in the living standards of those populations,

Further convinced that every precaution must be taken to ensure that the
process of integration is not carried out to’ the detriment of the institu-~
tions and traditions of the indigenous population and that its cultlral
and historical values are respected,

1. Recommends that the Governments of all States having indlgenous
populations take inito account, in their policies of economic and
social development, the special problems of indlgenous populations
with a view to eliminating prejudice and discrimination against such
populations;

2. Appeals to the States concerned, if they have not yet done so, to
take the appropriate legislative, administrative and other measures
to protect the indigenous population and to prevent any discrimination
against 1it;

3., Invites all competent organs of the United Natione and, especially,
the regional econonic commissions and specialized agencies concerned
to co-operate with Governments in any actions which they may undertake
in compliance with the present resolution;

4, Recommends to all States having legislation for the protection of
indigenous populations that they review that legislation with a view
to determining whether in practice it has not already resulted, or
might not result, in discrimination, or whether its effect has been
to place unjust and unnecessary restrictions on certain ecivil and
political rights:

5. Notes with interest the efforts that have been made in this connexion
within the inter-American system, znd invites the Organization of
American States, and particularly its specialized organs and bodies,
such as the Inter-American Commizsion on Human Rights and the Inter-
American Indian Institute, to assist in the eradication of any kind
of discrimination against indigenous populations;

6. Inyjtes, similarly, the specialized organs and bodies of the United
Nations and the other regional bodies to take the necessary steps for
the same purpose of assisting in the eradiction of any discrimination
against indigenous populations;

7. Authorizes the Sub-Commission on Prevention of Discrimination and
Protection of Minorities to make a complete and comprehensive study of
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the problem of discrimination against indigenous populations, and to
suggest the necessary national and interntional measures for elimina-
ting such discrimination, in co-operation with the other organs
and bodies of the United Nations and with the competent international
organizations, {51)

In resolution 8 (XXIV) of 18 August 1971, the Sub-Commission appointed a Special
Rapporteur, Mr. José Martinez Cobo, to carry out the report according to operative
paragraph 7 of resolution 1589 (L).

The Special Rapporteur submitted a preliminary report (52} to the Sub~Commission
at its 26th session on 29 June 1972, This first report set out the objective of
the study as the precise identification ¢f "those of the present situations in
which there are indjustices against indigenous populations and which must
therefore be eliminated, and the type of measures to be adopted to that end."(53)
The first stage of the study will involve the collection, analysis and verificae
tion of material, then a report will be produced, and finally recommendations
for action will be made on the basis of the report.

The problems involved in working out a definition of "indigenous population,"

and the definition adopted provisionally by Mr. Martinez Cobo have been mentioned
on page 3 of this paper, Mr, Martinez Cobo states in his preliminary report

that he intends to make a comparative study of all the definitions in the country
monographs in order to arrive at a definition of indigenous populations from

the international point of view, (54)

Mr, Martinez Cobo in¢ludes in this report his general cutline of subjects to be
covered in the study. The entire text of the outline has been reproduced in
Annex IT because 1t in effect establishes a rather detailed standard for
national treatment of indigenous populations. This is done by taking eguality
as the yardstick for the study. Mr. Martinez Cobo explains this approach when
he states that in the study, it will be necessary to examine as forms of dis~
crimination any "institutions or practices which do not conform %0 a hroad
concept of equality guaranteeing indigenous populations that:

"(a) they are not discriminated against in any way, either by commission
of omission, particularly in so far as any of the rights and freedous
set forth in the Universal Declaration of Human Rights is concerned;
and

(b) special measures are taken to place them on an egual footing with
other persons or groups in the real and effective enjoyment of such
rights and freedoms, over and above any formal equality they may have
achigved already.

Section (b) echos the "special measures of protection" of the ILO policy;
apparently there is something approaching general recognition that the protection
of indigenous populations, because of their disadvantaged position, involved the
"peed to institute protective measures in their favor:®

"It is the State's duty to take special measures, grant special rights

or provide special services for the benefit of the indigenous popula-

tions in the territory under its jurisdiction, in fulfillment of its
obligation to try to make up for the disadvantages from which they suffer."(56)
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Mr, Martinez Cobo further pointg out that some of these measures are more like

the measures taken for the protection of minorities than those aimed at preventing
discrimination. This throws an interesting side-light on the study, for the
Sub-Commission (and the United Nations in general) have done very little work

on minorities,. In fact, the General Assembly itself refused to include any
article on minorities in the Universal Declaration of Human Righits of 1948,
although such an article appeared in a draft of the document,

The substantive content of the outline resembles for the most part ILO
Convention No. 107, except that the outline goes into a great deal more detail,

This study by the Sub~Commission may lead to some bonuses guite aside from the
projection of an eventual convention on discrimination against indigenous popula-—
tions. In thke first place, the Special Rapporteur has requested information from
all the States Members of the United Nations and Members of the specialized
agencies, from which individual country monographs will be prepared on those
countries which have indigenous populations (Martinez Cobo estimates thirty
countries at least). Information provided is to be in accordaunce with the
guestions raised in the Special Rapporteur's outline, Such "Country monographs'
give the governments concernéd an opportunity to rectify unsatisfactory conditions
during the course of a study. (57) 'This tendency may be reinforced by the
Special Rapporteur's planned fileld trips to countries with indigenous populations
in order for him to observe first-~hand the problems of indigenous populations and
to make direct contact with the representatives of indigenous populations and
concerned domestic non-governmental organisations, He had already visited
Australia, Malaysla, and New Zealand in June of 1973, and visits to Bolivia,
Brazil, Paraguay and Peru were made in June of 1974.(58) Canada and USA were
visited in 1976 and Guatemala and Mexico in 1977 (58a).

The study will also coniribute, of course, up-to~date information on many

aspects of discrimination against indigenous populations, Globkal in nature,

the final report will focus on the factors leading to such discrimination,
Midentifying those factors which are of an economic, social, political or his-
torical character and those stemming from a policy that is clearly designed to
produce, maintain or aggravate them," (59) General trends in the development

of legislation and practice in the matter of discrimination will be noted, and
the various special measures already put into force to eliminate existing
inadequacies will be evaluated for their efficacy. The Special Rapporteur intends
to achleve a halance of information by using as sources not only Mewmber States
but also the Secretary-General, the specialized agencies and competent organs

of the United Nations, related organs of regional intergovernmental organiszations,
non~governmental organizations recognized by ECOSOC as being in consultative
status and having a special interest in the study, non-governmental bodies active
in the scientific, anthropological, sociclogical and ethnological fields, and

the works of scientists and recognized authorities in the subject.(60)

In his progress report (51) on the study, Mr. Martinez Cobo presented a summary
of the main features of action taken by the United Nations and four specialized
agencies of the United Nations (FAO, ILO, WHO and UNESCO),., His progress report
of 19 June 1974 (62) supplemented this material with more recent measures taken
by those agencies, presented information on action taken by the Organisation

of American States, and gave a preliminary consideration of three substantive
aspects of the problem -~ housing, political rights, and religious rights and
practices,

{Note: In 1975 a further report prepared in connection with the study was
submitted to the Sub-Commission at its 28th Session. It deals with guestions
of substance, discussing a definition of indigenous populations, composition of
the population (statistical data), education and eultural, social and legal
inptitutions, As the bulk of this document was prepared before the submisstion
of that report, no analysis or comment upon its content has been made,)
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A third and potentially very important outcome of this study is its tendency

to increase awareness of the problems of indigenous populations, National
governments, when they reply to the Special Rapporteur's reguest for information
will certainly be reminded of thé areas in which indigenous populations suffer
disadvantages and discrimination; Furthermore, guestion being raised in the
Sub~Commission in response to Mr, Martinez Cobo's reports show that the Sub=-
Conmission is becoming an international forum for discussion of basic issues
relating to the treatment of indigenous populations by national governments and
the national community. For eXample, these issues have come up in Sub=Commission
members! comments on Mr. Martinez Cobo's reports thus far:

1) the choice of government measures - promotion of assimilation of
indigenous populations into socially higher groups at a higher level,
or fostering their freedom of expression so that they would not lose
their gelf-awareness and inherent creativity; (63)

2) the general problem of cultural extinction and protection of the cultural
identity of the indigenous group;

3) the isolation of indlgenous populations lmding to more than discrimnina-
tion, leading to being regarded not as minorities but as '“marginal
groups; " (64)

4) the idea that indigenous populations are not in a position to fight for

their right to self-determination until they advance to the status of
an active minority;{65)

5) de facto v. de jure equliiy.

As positive as these contributions may turn out to be, it can still be hoped
that the study does not assume a purely academic nature and become an end in
itself, but that it remains firmly action-oriented. With the experience of the
TL0 and its Convention No, 107 as a guide, an international convention on dise
crimination against indigencus populations should not be an impossible taslk -
given the necessary political will to bring it about.

THE ORGANIZATION OF AMERICAN STATES

The 0.A.58's Charter contains social justice and human rights principles similar
to those of the United Nations:

vart, 28. The Member States agree to cooperate with one another to achieve
just and decent living conditions for their entire populations,

Art., 29. The Member States agree upon the desirability as to race,
nationality, sex, creed or social condition, have the right
to attain material well-being and spiritual growth under
circumstances of liberty, dignity, equality of opportunity,
and economic security." (66)

Special concern for the indigenous populations in the Aperican Republics,

however, inspired the 0.A.S. to establish organs within the Inter-fmerican system

to study the "Indian problem.Y At the First Inter-American Indian Conference,

held at Patzcuaro, Mexico in 19L0, delegates passed a resolution creating the
Inter~American Indian Institute and recommended the conclusion of a Convention to

end, This Convention Providing for Creation of the Inter-American Indian Institute(67)
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declared the common interest of the Governments of the American Republics
in solutions to the "Indian problem:

. The Governments of the American Republics, inspired by the desire toO
create efficient instruments for collaboration in the solution of their
common problems, and recognizing the fact that the Indian problem is
a guestion of interest to all America; that it is desirable clearly to
state and solve said problem; that in many of the American nations it
offers similar and comparable aspects; the Governments of said republics
further recognize the fact that it is highly desirable to clarify,
stimulate and co~ordinate the Indian policies of the various rtions, sald
policies being congtried as the aggregation of desiderata, standards and
measures that should be applied for integral inprovement of the living
standards of the Indian groups of the Americas;"

Accordingly, the contracting dovernments agreed to "elucidate the problens
affecting the Indian groups within their respective Jurisdictions, and to
co-operate with one another, on a basis of mutual respect for the inherent

rights of esach to exercise absolute liberty in solving the 'Indian Problem?

in America" (i.e, national sovereignty affirmed) by setting up an Inter-
American Indian Institute and ¥ational Indian Institutes and by holding periodic
Tnter-American Indian Conferences, As of April 1972, seventeen countries in the
region had ratified this agreement. In 1953, the Institute was formally recognlzed
as & specialized organization of the 0.A,S,

Since the first Conference in 1940, six more Inter-fmerdican Indian Conferences
have been held,(68) and wmore than three hundred and forty resolutions on a
diversity of subjects have been adopted by these Conferences, The substantive
texts guide the activities of the Institute and shape its policy to a large
degree, (69)

The Institute's functions canhoﬁ, by the terms of the Convention, be "of a
political charactery! instead, the Institute initiates, directs and co-ordinates
action in the areas of education, collection and distribution of information

on all aspects of Indian 1ife, and general cooperation with other agencies
concerned with Indian problems. At the reguest of a Goverument, the Institute
renders advisory services and technical assistance., Recent activities of the
Institute include the following: (70)

1) publication of two periodicals, the guarterly América Tndizena and the
yearly Anuario Indigenista; a series of compilations on Legislacion
Indigenista, and several series of books including one on Legado
Cultural de la América Indigena and La Antropoligia Social en Amerlca
Latina;

2) several courses on an international scale dealing with Indian culture,
anthropology and development in 1973 - Course on Professional Trainng
in Anthropology and Indian Culture at Chiapas, Mexico; Course on
Observation and Experimentation in MeXico; and a Second Seminar on the
Problems of Indian Women in Guatemala;

23) initial steps in creation of an Inter-American Cenier of Indian
Information and Documentation.
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Another organ of the 0.4.5., the Inter-American Commission on Human Rights,
responded at its 26th session, Ottober-November 1971, to the ECOSOC resclution
1589{(L), which invited the 0.A,8. and, particularly, its specialized organs
and bodies, to "assist in the eradiction of any kind of discrimnation against
indigenous populations." The Commission decided on the production of a repoxrt
on the subject and a specific document on communications regarding violations
of human rights committed against indigenous populations, The minutes of the
Commission session stated their intention:

"}, To instruct the Secretariat to prepare a document compiling all
claims received by the Commission denouncing acts that violate
the human rights of indigenous populationsg

2. To request the members to make known to the rapporteur their
observations or comments, as well as legislation on indigenous
populations in their respective countries, and

3. To appoint Dr, Fraga as rapporteur for this topic, so that, with
the cooperation of the Inter-~American Indian Institute, located
in Mexico, and taking into consideration the docunent prepared by
the Secretariat and the information provided by the members, he
might present a report with conclusions and recomnendations on
this topic and thus enable the Commission to continue its study
of the matter at future sessions,." {(72)

The document citing clalms of huiman rights violations against indigenous popu§
lations, with the procedural actions taken on the cases, was prepared and cons
sidered at the 29th session of the Commission. The results were not reported,

Dr, Praga's study was still in progress at the time of the Commission's 32nd
session (April 1974).

At its 29th session (October 1972), the Commission tools another positive action

in approving a resolution cn the problem of special proteciion for indigenous
populations, While this resolution has no kind of binding force, it is interesting
for its focus on abuses of power committed by government officlals responsible

for administering indigenous progranms:

"PHE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,
CONSIDERING ¢

That for historical reasons and because of moral and humanitarian principles,
special protection for indigenous populations constitutes a sacred commitment of
the states;

That on various cccasions this Commission has had to take cognizance of cases
in which it has been verified that abuses of power committed by government offie
cials responsible for administrative work in connection with indigenous communities
have caused very serious injury to the human rights of their neubers;

That these offenses against human rights are all the more reprehensible
considering that they are committed by agents of the public power and have as
their victims persons or groups for whom the effective exercise of the means of
defense established by the laws of the respective sgtates is particularly
difficult; and

That Article 9 of the Statute of this Commission empowers it to malke
recommendations for the purpose of attaining higher ievels of protection of
human rights; and that, withoui prejudice to the commendations made at earlier
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segsions and to the supplementation of the work it 18 cdarrying out with respect’
to protection of indigenous populations, it is considered essential to do s0 how.

RECOMMENDS:

1. That all the states pay very special attention to the suitable training
of the dfficials who are to perform their work in contact with the aforementioned
populations, awakening in those officials an awareness of their duty to act with
the greatesi zZeal in defense of the human rights of indigenous persons, who shoulgd
not be the object of discrimination of any kind.

2. That the actions of such officials be adeguately controlled and, in
cases in which the commiseion of abuse of power to the detriment of the indigenous
population are verified, that the necessary corrective neasuresg be applied to
prevent repetition of such acts.® (72)

In all of these actions, the 0,A.S8. through its specialized organs does not seem
ready to go beyond the stages of research and recommendations (however sternly
worded) on the guestion of indigenous populations. Many countries in this
reglonal organization have indigenous populations within their jurisdictions, and
consequently their expressed concern for the human rights of the indigenous
populations may be outranked by considerations of national interest in develop~
ment and growth of the econonmy.

NON--GCGVERNMENTAL ORGANIZATIONS

Since the formation of the Rritish ‘and Foreign Aborigines Protection Society in
1835, special interest groups on the national and international level have
coniributed to the protection of indigenous popultions. Recently, this contri-
buticn has significantly increased, perhaps as a result of better worldwide
comiunication and growing interest in human rights issues in general. Just as
an 11Lugtra+1on of this trend at least eight groups around the world have
organlzcd in support of the rlvhts of the indigenous peoples of the Amazon rcglon
of South America. (73) These groups may consist of ad hoc committees, religious
fedératicns, trade unions, human rights organizations, and professional assocla~
tions, to name only some 6f the kinds of groups who have rallied to the cause

of indigenous populations. Independent of national government policy, and
uncommitted to a specific political line, they enjoy the ability to be flexible
and outgpoken on an isSsue.

Non-governmental organizations have supported international movements to protect
indigenous populations from injustice in three main ways. The first is as a
source of information on all aspects of indigenous life and of documentation on
violations of the rights of indigenous populations and individuals. These groups
can elther initiate their own social research and empirical study or sponsor
that of others. For example, the Aboriginesm Protection Society (as it is now
called) reported on the situation of the aborigines in Australia in 1971 and put
out Tribes of the Amazon Basin in 1972, Publications of this sort of objective
reporting {(as opposed to glorified official statements) performs a valuable
service in bringing the truth (or at least another version) to the international
community, The publication of Mark Mingel's field work on the Aché Indians

by the International Work Group for Indigenous Affairs remesents such a contri-
bution. UNews distribution and coordination, of the kind done by Indigena, also
further the goal of protecting indigenous populations through education and
publicity., Another approach is the sponsorship of forums for the exchange of
views and planning on strategies, such as the 1973 Wingspread Conference on
"Proteciion of Human Rights for Iandians and Inuits" convened by the Johnson
Foundation. All these activities help to convince the international community
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that the rights and sometimes very existence of indigenous populations are
being threatened in a number of countries.

NG0O's can play the role of "experts" and recommend policies and courses of
action to national governments and internati onal organizations., The Sub-Conmittee
on Prevention of Discrimination and Protection of Minorities has listened to

the views of at least two HWG0's in consultative status with ECOSCC -~ the
International Federation of Women Lawyers, proposing a model land policy (74)

and the Anti~S8lavery Soclety, referring the Sub-Commission %o the conclusions

of their work on the Anazon tribes., (¥5)

A third, vitally important way in which NGO's stand up for indigenocus popula~
tions on an international level is as "complainants.!' This function, of course,
overlaps with that of gathering and disseminating information., Commissions

of Inguiry into situations involving violations of the human rights of indigenocus
populations can announce their findings to the international community through
the media. The better respected the organization, the more publicity (usually)
the egituation is apt to get, HMoreover, if an organization has consultative
statug with an international organization, testimony may be sent or presented
directly to the agencies concerned with human rights violations,

One such campaign, pertaining to the situaticn among the Aché Indians of Para-
guay, ably illustrates this approach. The University of Bern released an open
letier to the Paraguayan Governnent on 4 June 1673, charging the Government with
complicity in massacres and inhuman detention in reservations of the Aché Indians
to an extent reaching genocidal proportions., (76) These practices have been
denounced by the Roman Cathelic Church in Paraguay and the World Council of
Churches, The British Secretary of the Anti-Slavery Society presented substan~
tially identical allegations before the United Nations Commission on Human

Rights in March 1973 (77). Richard Arens, Professor of Law at Temple University,
prepared for the International League for the Rights of Man and the Inter~American
Association for Democracy and Freedom a formal complaint to the United Nations,
which charges the Government of Paraguay with viclations of the United Nations
Charter, the Genocide Conveniion, and the Universal Declaration of Human Rights.(78)
The complaint was also sent to the 0,4.8.

In conclusion, NGOs can (and have) expose(d) and pressure(d) those governments

who fail to protect the indigencous populations within thelir jurisdiction. However,
an accusation gains a great deal of force if it is grounded in the violation

oi an international law, whether customary or conventional, Until new explicit
international treaties on the treatment of indigenous populations arve created

and come into force, the protectors of indigenous populations will have to depend
on the existing human rights convent ions. The prospectis for their use in this
respect is the subject of the next section of this paper.
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USE OF EXISTING INTERNATICONAL HUMAN RIGHTS CONVENTIONS

Indigenous populations seem to he somewhere between individuals and states on
the legal spectrum, but the trend appears to be away from the League of Nations
Mandate approach of protecting group rights by a system of international
guarantees, Instead, guarantees are developing for the protection of the
individuale who comprise those groups., (79) In the international community
recently there has been a surge of recognition that an individual may clain
substantive rights, even against his own state, at the international level.
This evolution in international law has been strengthened by more explicit
definition of the fundawmental rights of irndividuals in international covenants
and by the development of some embryonic machinery ito ensure the observance

of those human rights.

Before one becomes too optimistic about the favorable conseguences of this
trend in the area of protecting indigenous populations, it must be emphasized
that in invoking human rights law, indigenous populaticons vEl encounter all of
its problems as well. Many treaties have been written on the obstacles to
international enforcement of human rights law, Very briefly, these problems
center around the jealous retention of their sovereign jurisdiction by the
States that make up the international community, Until such time as respect
for human rights becomes a universally accepted norm, States will continue to
argue the Art. 2(7) {(of the United Nations Charter) line that treatment of
their own nationals falls "esgentially within the domestic jurisdiction" of
that State and precludes international intervention. As one consequence of
this nationalistic attitude, States will continue to be very reluctant to write
sanctions intoc international human rights instruments, The tentative complaint
machinery already in effect (80) seems destined to remain plagued by cumbersome
procedures and hair-splitting on forms and on the interpretation of provisions,
although the initiation of a case against a Statc may serve as a cautionary
warning to that State,

When pressing a claim on behalf of the human rights of many individuals in a
group, as the case would be for indigenous populations, another tension nay

arise -~ the incompatibility of full individual human rights and freedoms with
national policy objectives, usually of an economic or political nature,

Indigencus populations in underdeveloped countries are particularly prone, through
external circumstances, to be caught in this dilemma,

Despite these given problems of enforcement, many of the existing human rights
instruments have a potential applic¢ation to the particular abuses of treatment
suffered by indigenous populations. Some of these conventions possess more
possibilities of serviceabllity than others, for various reasons.

The most advantageous conventions would logically seem’ to be those embodying
customary international norms in the human rights area. Three main inter-
national treaties incorporate this feature of universal acceptance ~~ %the
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and
Institutions and Practices Similar to Siavery, 1956 (51) (and its predecessor,
the Slavery Convention, 192G, amended by Protocol, 1953 (82), the Convention
on the Prevention and Punishment of the Crime of Genocide, 1948(83), and the
International Convention on the Elimination of 11 Forms of Racial Discrimina-

tion, 1966(84).
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Slavery and genocide without doubt constitute crimes under international law,
and racial discrimination is fast achieving that same status under the influence
of the Third World countries, ALl three describe features of the maltreatment
of indigenous populations.

The two Slavery conventions undertake to prohibit not only slavery in its ;
traditionally understood form of "ownership of human belings® but also institue
tions and practices similar to slavery. The 1926 Convention specifies that '
compulsory or forced labor may only be exacted for public purposés (Ar€.5(1))
and the responsibility for any recourse to such practices shall rest with the
competent central authorities (Art.5 (3)), not with private parties. The 1956
Supplementary Convention further extends the definiiion of '"institutions and
practices similar to slavery! to include debi bondage (Art.l(a)),:serfdom
{Art., 1(b)), and thé sale or involuntary transfer of women and children under
18 years (Art.1(c)). Article 6 of that convention makes a conspiracy for the
purpose of enslaving or inducing another person into slavery a criminal offence,
a5 1s being an accessory to sych acts, No reservations may be made to the
1956 Convention (Art. 9), However, these two conventions provide for no
enforcement machinery.

As of 1971, over fifty-five States have become parties to the 192G Convention
and over seventy-five States to the 1956 Convention. Nevertheless, in spite
of the recommendations of two reports on slavery by experts commissioned by
the United Nations and successive exhortations from the General Assembly, no
government has yet allowed its delegation to call for implementation,(85%)

The Genocide Conventim of 1948, ratified by at least seventy-three countries,
would appear particularly appropriate in application t¢ the flagrant vicolations
of human rights endured by some indigenous populations. Article IT of the
Convention defineglgenocide" as "any of the following acts committed with

intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such: -

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(¢) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or
in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.”

Article TIT makes punishable not only (a) the act of genocide but also

(b) conspiracy to commit it, (c¢) direct and public ineitement to commit it,
{d) attempt to commit it, and (e) complicity in it. Article IV declares
that constitutionally responsible rulers, public officials, and private
individuals are liable for punishment for committing genocide or any of the
other Article IITI acts.

On~their~face tough sanctions are written into this Convention:

"AYPY,VIIT. Any Contracting Party may call upon the competent organs
of the United Nations to take such action under the Charter of the
United Nations as they consider appropriate for the prevention and
suppression of acts of genocide or any of the acts enumerated in
Art, III.
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Art,. IX. Disputes between the Contracting Parties relating to the
interpretation, application or fulfillment of the present
Convention, including those rélating to the responsibility
07 a State for genocide or for any of the  other acts enumerated
in Art, III, shall be submitted to the International Court of
Justice at the reqguest of any of the parties to the dispute,”

The silence of the States of the world during the large scale genocide in
Burundi and Rwanda from 1960 to 1972 would seem an indication of a State's
willingness to accuse another State of the crinme of genocide."ln Tact, given
the present extreme sensitivity of States to their diplomatic reldtions with
other States (and their probable self-interest in not setting precedents along
these lines), indigenous populations should not hope to have Stabtes invoke
either the Slavery or the Genocide Conventions on their behalf,

Racial discrimination, on the other hand, may represent a nore plausible rally-
point for the protection of indigenous populations. The theme of eguality strikes
very responsive chords among the Third World countries, The active United Wations
campaign against racial discrimination in southern Africa, 'in spite of Art,2(7)
policy, suggests that a political will to take action against violations of the
right to racial eguality can be tapped to aid indigenous populations, '

Certainly the International Convention on the Elimination of A1l Forms of Racial
Discrimination, 1966, applies to indigenous populations and to the kind of
discrimination practiced against them:

"In thie Convention, the term 'racial discrimination! shall mean any
distinction, exclusion, rsstriction or preference based on race, colour,
descent, or national or ethnic origin which has the purpose or effect
of nullifying or impairing the recognition, enjoyment or exercise, on
an egual footing, of human rights and fundamental freedohs in the
political, economic, social, cultural or any other field of publlc 1ife,”

(Part I., Art. 1(1))

Moreover, the Convention adopts the "special measures" approach of the ILO
¢ nvention No. 107:

ngtates Parties shall, when the circuwmstances so warrant, take, in the
social, economic, cultural and other fields, special and concrete
neasures to ensure the adequate development and protection of certain
racial groups or individuals belonging to them, for the purpose of
guaranteeing them the full and egual enjoyment of human rights and
.fundamental freedomns, These measures shall in no case entail as a
consequence the maintenance of unegqual or separate rizghts for different
racial groups after the objectives for which they were talken have been
achieved," {(Art.2(2))

The Convention enumerates in detail the civil, political, economic, social and
cult.uml rights which are tobe enjoyed in equality before the law and in
practice; these rights reflect the provisions of ILO Convention No, 107,
supplemented by some more abstract freedoms covered by such intruments as the
Universal Declaration of Human Rights,

Article 8 attempts to inject teeth into the Convention by the establishment of
a Committee on the Elimination of Racial Discrimination, empowered to supervise
the States Parties! application of the provisions of the Corwvention (Art, 9(1))
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and report suggestions and ‘general® recommendations to the General Assembly,
(Art.9 (2)) A State Party may complain of another State Party!s observance of
the Convention through a process of communication to te Conmitiee (Art, 1l1).
Failing satisfactory adjustment of the dispute, the Chairman of the Comuittee

is to appoint an ad hoc C nciliation Commission (note: mewbers to be appointed
"with the unanimous consent of the parties to the dispute, or after three mnonths
of disagreement onthis issue, by secret ballot (Art,12 (1)(b)) and the good
pffices of the Conciliation Comiission be made available to the States concerned
for solution of the matter (Ar:t.l2, {(1l}{a)).

Article 14 provides for another lkind of complaint, communications from indie-
viduals or groups of individuals within a State Party'!s jurisdiction claiming
to be victims of & violation by that State Party of any of the rights =set forth
in the Convention, However, those communications are admissible only by virtue
of the State Party's declaration that it recognizes the Committee's competence
to receive and consider such communications,

Another new wrinkle appears in Art. 20 whereby a reservation "inconmpatible with
the object and purpose of this Convention shall not be permitted, nor shall a
reservation the effect of which would inhibit the operation of any of the bodies
established by this Convention be allowed.!

These provisions for creating implementation machinery have been explained at
length because of the fact that they go much farther than any similar provisions
in other international human rights coanventions; they represent the outer limits
of the present state of human rights enforcement, Yet the State Party accused
of violations .of the Ceonvention receives much of the same lind of deference
traditionally accorded to States when human rights gquestions are involved.
Looking to the accomplishments of this Convention to date, the Sub~Committee has
been useful in bringing about reforms in the laws and practices of a number of
states in respect to minor violations but has not been effective in the case

of gross violations (i.e, Dangladesh). (86) As of 1971, only twenty-nine States
were parties to the Convention, although forty-two others had signed it. The
provision for State complaints has not yet been utilized, and the provision for
privaté complaints does not come into force until ten States have accepted the
option.

Other more specific conventions relating to discrimination are also in force;
the ILO Discrimination (Employuent and Occupation)Convention, 1950,(57)
ratified by not less than sevénty~two States, and the UNESCO Convention Against
Discrimination in Bducation, 1950 (88) ratified by at least fifty-three States,
The enforcement procedures described for ILO Convention Mo, 107 would be used
for thig TLO Discrimination in Employment and Occupation Convention, In the
event that such discrimination against members of an indigenous populdions
occurred in a State not party to ILO Convention No. 107 but a party te this
Convention, the ILO Commiittee of Experts would have grounds to bring the
diserimination to the attention of the Government concerned, Aside from periodic
reports from Member States to UHESCO on action taken for the application of the
Discrimination in Bducation Convéntion (Art.?), this Convention contains no
eXpress implementation machinery,

One more kind of convention assumes potential importamnce for the protection of

indigenous populations, especially in countries not parties to ILO Cénventions
on indigenous workers ~ the akolition of forced or compulsory labour, The ILO
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has adopted two such instruments, the Convention (oncerning Porced or Compulsory
Labour, 1930 (89) and tkhe Convention Concerning the Abolition of Forced Labour,
1957, (90) The advantages of using these conventions are two-fold; first, each
has received a high number of ratifications (at least one hundred and five for
the former and eighty-eighi for the latter), and second, the conventions elaborate
in some depth on what is to be copsidered forced labor and place stringent
restrictions on its use, The definition of forced labor produces many technical
distinctions beyond just the criteria that the work or service is exacted Punder
the menace of any penalty" and for which the laborer "has not offered himself
voluntarily." The ILO Conventions on the subject help establish international
standards on the use of forced or compulsory labor and as such supplement other
TLO instruments on labor conditions, the Slavery conventions, and general human
rights documents,

So far this last category of husan rights law has received scant mention fox

the reason that while the Universal Declaration of Human Rights, 1948 (91) the
American Declaration of the Rights and Duties of Man, 1948, ($2) and relevant
provisions of the United Nations Charter (Articles 1(3), 55(c¢)}, 56, 62(2), 68,

and 76(c))(93) may possess great moral force in the international community,
controversy still rages as to their mandatory quality. This is not the place

to delve into such intricacies as the guestion of whether the righkts (at least

the civil and political ones) of the Universal Declaration of Human Rights have
become international customary law and thus obligatory upon States, These issues
are being tested by means of procedures like EC0SOC resolution 15034WFor instance,
the Aché Indian case prepared by Richard Arene charges the CGovernment of Paraguay
with enslvement and genocide in violation of the United Nations Charter, the
Genocide Convention, and the Universal Declaration of Human Rights. Response to
this communication in the Sub-Commission may contribute to a determination of

such issues as what is the juridical definition of "genocide," what human rights
in particular have become customary international law, and whether, in the context
of human rights, attempts to impose a policy of assimilation on indigenous populas
tions ¢an amount to genocide, The answers to these guestions could help immensely
in setting up international legal strategles on behalf of indigenous populations,

The human rights conventions of two regional groups, the 0AS and the Council of
Burope, have considerable interest in view of their enforcement organs. Again,
without going into too many details, the American Convention on Human Ripghts,

1969 (95) provides for an Inter-American Commission on Human Rights (Chap.VII)

to review communications (dincluding those from individuals) on human rights
viclations, make recommendations to governments of Member States, reguest informa-
tion from Member States, and report on human rights matters, An Inter-American
Court of Human Rights is set up (Chap.VIII) to handle human rights cases submitted
by a State Party or the Commission. The European Convention for the Protection

of Human Rights and Fundamental Freedoms, 1950 (96) had established & European
Commission of Human Rights and a European Court of Human Rights (Art. 19). Both
regional systems;,with established institutional bases for the protection of
individual human rights, offer indigenous populations in the Member States at
least in theory a definite forum for the vindication of their human rights. 1In
the past, the prospect of a human rights case being brousght has apparently caused
the offending governmeni to alter its policies or amend its legislation. Also,
decisions in national courts in Europe have been ‘based on the European Convention.(97)
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nally, two major human rights conventions, the International Covenant on

Civil and Political Rights, 1966(98)} and the International Covenhant on

Economic, Social, and Cultrual Rights, 1966 (99) loom in the Ffuture as human
rights treaties with undoubted legal force for the parties to them. The covenants
have attracted far too few ratifications as yet to go into force, but .hen they
do the cause of protecting indigenous populations should receive a significant
boost, Both covenants incorporate sSome supervision measures, The International
Covenant on Economic, Social and Cultural Rights provides in Articles 16-22 for
a State Party reporting procedure (like that of the TLO) on the cbservance of the
rights in the covenant. ECOSOC, the executing agency, is to circulate such
reperts to the relevant special .ized agencies of the United Nations (including
the Commission on Human Rights) and the reports may become the basis of agency
reports orgeneral recommendations on implementation., By virtue of the greater
international recognitionof such rights, the International Covenant on Civil

and Political Rights sets up stricter implementation machinery, including =
Human Rights Committee (Part IV) to evaluate the application reports submitted
by States Parties to the Covenant, A State may declare that it recognizes the
competence of the Committee to recelve and consider communications to the effect
that a State Party claims another State Party, ds not fulfilling its obligations
under the Covenant {(Art, 4l), Continued dispute may eventavlly lead to {(with
the prior congent of the Parties) the appointment of an ad hoc Conciliation
Commission (Art. 42). An Optional Protocol to the Covenant would add to the
implementation machinery by allowing communications from victims of a violation
by a State Party of any of the rights set forth in the Covenant.

One substantive provision'of these two Covenants may also enure to the benefit
of indigshous populations, Article 1 of hoth Covenants eXpressly recognizes

the right of "all peoples" to self-determination; '"by virtue of that right they
freely determine their political status and freely pursue their economic, social
and cultural development," Durthermore, by Article 1{2), “in no case may a
people de deprived of its own means of subsistence.” While this principle of
self-determination originated in a concern for the liberation of colonial
territories, there is some suggestion that Article 1{2) could be extended to the
case of indigenous "people' living among a dominant national community.(100)

LIMITATIONS OF INTERNATYIONAL ACTION

The discussion above did noit exhaust the channels potentially avallable for
protection of indigenous populations (i.e. General Assenbly discussion of the
guestion, creaticn of an Ad Hoc Working Group of Experts, etc,) When all the
possibilities are evaluated, though, a fairly dismal picture emerges of continuing
dependence or appeals to the conmpassion of the sovereign States. Protection

of indigenous populations may have evolved from a "sacred trust" into a customary
international law to the extent other human rights have achieved that status

(a still-disputed coneclusion). Moreover, "special measures of protection' seem

to be an actcepted concomitant to the "duty" to guarantee equality to indigenous
populations. But the established international procedures to defend these rights
remain bogged dowm in politics and diplomacy, in requirements such as the exhaustion
of domestic remedies, the consent of States to investigations, the confidentiality
of complaints, and in circumstances like the conflicts of interest felt by the
members of the cormittees who exXamine human rights communications, Meanwhile no
action is taken on an often critical situwation. o
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One aspect of the pro lems faced by indigenous populations might offér hope w-—
the fact that the Third World countries stress the themes of economic and social
Jjustice, and these areas represent the primary needs of indigenous populations
at present, Until such time as the Third World States can be enlisted to aid the
indigenous populations still living under the vestiges of colonialism, NGO's
will .have to carry the burden of insgisting on the observance of the basic human
rights of indigenous populations. Publicity campaigns exposing the failings of
States in this regard may convince the delinguent States that political .
expediency requires the improvement of the condition of the indigenous popula-
tions within their borders, On the other hand, the dynatics of the world '
sconony probably will wmilitate against this policy. ‘
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ANREX IIX.

OUTLINE FOR THE COLLECTION OF INFORMATION FOR THE "STUDY OF THE PROBLEM OF
DISCRIMINATION AGAINST INDIGENQUS POPULATIONS", by the Commission on Human
Rights, Special Rapporteur, Mr. Jose R. Martinez-Cobo (E/CN.4/Sub.2/L.566)

A. GENERAL INFORMATION

I. Definition

1. Individuals, groups or communities considered indigenous under the legal
system of the country. Other concepts which are generally prevalent in the
country, whether legal or not. The criterion or criteria used to establish
whether an individual, group or community is or ies not indigenous.

2. Information on whether a person who has been congidered "non-~indigenous"
may come to be considered "indigenous" and, if so, how. Conversely; whether
an "1nd1genous" person may come to be conszdered "nonmlndlgenous" and, if

80, how.

3. Problems encountered in defining persons undergoing one of the processges
of change referred to in the preceding paragraph.

II. Composition of the population S

4. Present situation. Statistical and other data indicating the country's
total population, the total size of the indigenous population and the
proportion of the country's total population which it represents.

5. Statistical trends. Inecrease or decrease in the size of the country's
indigenous populations in the past 200 years. Reasons for any decrease in the
total esize of the indigenous population or in the size of certain indigenous
groups.

III. Higtorical backeground '

6. The historical events, knowledge of which is essential to an undexrstanding
of the present -situation of the country's indigenous populations, including
information about any: (1) violent confiict between the indigenous and other
populations; (2) forced removal of indigenous population groups from their
ancestral lands and resottlement in other places; (3) concentration of
indigenous populations groups in "reservations" or"preserves"; (4) migration
within the country or emigration to other countries of indigenous population
groups; (5) other similar events. Indication of the reasons, circumstances
and vresults in each case.

B, BASIC PRIKCIPLES

IV. Basic provigions

7. Basic provigions of the Constitution and other fundamental laws,
administrative decisions, executive decrees and judicial rulings concerning
indigenous populations in general.

8. Information concerning the fundamental status atiributed by law to the
indigenous populations. Such information should state, in particular, -~
whether:

(1) A special legal status has been established to protect indigenous
populations and exempt them from certain cobligations, while at the same time
limiting their exercise of certain rights until they reach a level of
development enabling them to be on an equal footing with the rest of the
population; or

(2) indigenous populations have been recognized as having all the rights
and obligations of citizens and, in addition, benefit from ceriain sgpecial
provigions established in their favour and considered necessary because of
the fact that they have a relatively weak position in socciety, such -
provisions %o remain in force ag long as they contine to be in such a
posmtlon. : :
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V: Fundamental.policy '
9. What problems are considered in the formulation and development of this
policy. Description of the State's officially declared policy on indigenous
populations; reasons for choosing such a policy, and an indication of
whether the desires and views of the groups involved are taken 1nto account
when the policy is formulated. ]
10: -Indication of whelher different polmclea have been’ adopted whlch can -
be applied according to the circumstances of the various groups and = -
whether there are cases in vhich practice departs from the officially
adopted policy, with a detailed account of any such departures.
11. Development of Etate policy towards indigenous populatlons.
12, Action tokern.'to ensure the coatrol, examination and reviseion, Whenever
necessary, of this policy and of the measures adopted under such poliecy, -
go that measures do not remain in force after they have ceased to be useful.
13. Review of the policy pursuned by unofficial organizations (religious
missions or missions, commissions oxr groups of a scientific, anthropological,
ethnological, sociological ox other nature that have unde taken action
programmes among the indigenous populations. R
Vi. Adminigirative sxrangements
14. Governmeﬂt bodies. Descrlptlon of the bodies respon31ble for developing,
_applylng, and ¢ giving effect Yo official policy on indigenous populations,
‘including information on whether they are part of the central administration,
or co-ordinated with i%, am : (1) separate ministries; (2) bodies within
ministries; (3) bodies operating under more than one ministry; (4) autonomous
lnﬂtltuulons, wnether or znot connecied with ons or more mznlstrlea' etc.
Information on any existing regional or local bodies. . ‘
15. Private bodiegs. Information on whether : (1) they have been establlshed
by and are under control of one or more government ministries; (2) they
have been recognized by the State; or (3) they receive a State subsidy.:
16. Other arrangements. Mixed bodies or activities of a mixed governmen%&l
~and'non-governmenital nature.
17. Fupctions. Brisf descripition of the functions of the bodies in guesiion, -
whether cazried oul by one or by several such bodies, Co~ordlnat10n of
activities.
18. Biaff. Qualifications and requirements for appoinitment to such bodies.
Selection. Penure, irzemovability. Recponsibilities. Training relevant
to the problems of in dlg nous populations, whether in—service or prior to
appointment to the post. S
19. Funds. Sources Ffrom vhich the bhodies in question recemve funds.
What a autlorlty coatroln them,

Y
ey

C. INFORMATION ON DISCRIMINATION AGAINST INDIGENOUS POPULATIONS AND THE .
ELIMINATION THEZEOR

Vii. Prohibition, prevention and ellmlnatlon of L*Pfrlmlnatlon againgt
©+ indigenous p_Rulatlon, in general =
20. Information concerning generaL measures that have been adopted:
(1) to prohibit and put en end to any acto of dlscrlmlnation against
indigenovs populations; :
(2) To emsure that 2ll national, regional and local publzc ‘authorities
and ingitiiions, individunals and private grouw and organizations act in
accordance’ with the principle of non-discrimination against ind;genoua
pergsons, groups or:communities, and that they do not :(i) engage. in
any discrinimatory soto’ or practice; (11) gpongor, defend or aupport
discriminatory acts; (111) prevent the full and equal exercise by
indigenous popunlations of their human rights and fundament-l freedoms.
3) to promoite the elimination of barriers between the indigenous
non-indigenous scgments of the population and discourage anything that

* %9 L IR ]




vy

B R e L R T L T v T e v e,

y ————

-3

might tend ﬁo strengthen_d1v1slon and“rxvalry between them.
VIII, Proh;bztlon. prevention,znd elimination of dlscrlmlnatlon Qggins%
1nd1genous populatlons, particularly :

a. In the enjoyment of certain human rlghts gnd fundamental freedoms
21, Information on measures adipted to guarantee the right of everyone,
whether indigenous or non-indegenous, to equality before the law, in
regpect of the following rights :

(1) The right to equal Freatment before the trlbunals and all other organs
administering justice;

(2) The right to security of person and protection by the State against
any violence of bodily harm, whether inflicted by government officials or
by any individual, group or ingiituiion;

(3) The right %o freedom of movement and residence within the borders
of the State, including the rivht to leave one's country and to reburn to it;

(4) The right of access to any place or service intended for use by
the general public such as transport, hotels, restaurants, cafes, theaires
and spectacles, parks, beaches and markets;

b. In the enjoyment of certain other human rights and fundamental

.. freedoms
22, Information on the prevention and elimination of discrimination and on
any additional measures taken %o make up for existing disadvantages and
to ensure full enjoyment of certain human rights and fundamental freedoms.
Particular attenzion will be given to the 10 areas dealth with in the
following seciions;
(1) Health, medical care, social security and social services
Dissrimination and elimination thereof

23, Information on whether the existing public and private services in those
fields are available equally to the indigenous and non-indigenous segments
of the population (mentioning, in addition, any problems relating to the
geographical distribution of medical and hospital facllltles and personnel,
prices,and availability of medicines, etc.).
24. Staflstlcal data on health, dietary and nuitritional pa%terns, morbidity
and moriality rates of the indigenous and non-~indigenous segmenia of the
population. Reasons for any differences.
25, Prohibitions of resitrictions on the possession or comsumption by the
indigenous populations of intoxicating beverages and other toxic substances
that do not apply to the rest of the populatlon.

AR

Special measures
26. Development of effective health measures among the indigenous populations
and utilization, where possible of their prevailing culiural and religious
traditions and everday medical and para-medical practices.
27. Enpouragement of the organization by the indigenous populations of
their own health bodies.
28. Training of indigenous persons as medical and para-medical personnel
and medical aids; special training for non-indigenous health personnel
working among indigenous populations, including the necessary anthropological
and psychological tralnlng of such personnel; special institutions established
for that purpose.
29, Nutritional surveys of existing dietary differences and dissemination
or development of the means needed to overcome these deficiencies,
30, Preventive mediciné measures. Immunization, sanitary measures. Prevention
and control of epidemic diseases that pose a special threat to indigenous .
populations and of the spizootic diseases that may effectrtheir livestock,
31. Prevention of harm to the natural environmeni of forest-dwelling
populations. Protection of the existing balance and of the flora and
fauna on which such populations now exist.
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32. Curative medicine and surgery. :
33. Sanltary measures in markets and other places vhere indigenous populations
assemble for.commercial, communal, ceremonial or religious purposes.
34. Programmes and 1nsﬁltut10ns to combat alcocholism, the consumption of |
coca leaves and other druge and the forms of drug addiction found among
indigenous populaticans. Importance of certain cultural and communal aspects
in this connection.
2. Housing
Digerimination and the elimination thereof
35. Dlrecu or Lndlrect ¢1m1tat10ns, restrictions and obstacles, whether

or groups Lo OJREIJﬂlp, reqtal or occupation of housing; on public or
private loans for consitruction oz for the purchase or acquisition of
public or private land for that purpose; or on participation b7y such
persong, fanilies or groups in public, private or mixed housing development
plang.
36. Leginlative, administrative and judicial provisions ard meagures to
combad such discorinination, and the results achieved.
37. ¥easures to protect indigenous persons, families or groups from
indimidation or proocure intended to induce them to sell, vacate ox
abanden houasing they are already occupying.
38. Prevention of dongezovs or harmful construction in or around arsas now
occupied by housing for indigenous persons, families or groups.

Spacial regsuves
39, Fubliic am pr*"ate neasures taken to alleviate the nroblemz of inadequate
houging for indlgenov~ populatione in rrral and urban areas, with particulax
reference to s :

(1) Protection of ownership, wental or occupation of hovsing by
indigenouc pemeons, families or groups ;

(2) Special rights granted to indigenous persons, families or groups
in respect of acces? bto houvsing under public or private development plans;

(3) Materisl services to indigenous persons, families or groups

(o} COﬂSﬁvu0umon of housing;
rovision of housing - purchase or mental of exisiing buildings;

Improvem,nt and weparlr of duildings already occupied;
Grants and loans 4o indigenous persoans, familien oz groups.
39.(e) see below

B! vhion srd the elimination themeof
40. Infomaniion wegarling any direct or indirect impedimentz, linitations,
regtrictions ox oastmoles (eltner ae jure or, as a result of economic, .
soclal azd cultwral Tactors, de facto) affecting indigenouvs perzons, groups
or commumities wizsh regard to s
(1) Acoogn %o o1l twpes #nd levels of education: (a) regulations
and conditicrn governing admission %o public or private schools of =nry
kind in all grades and at all levels; (b) forms of aid, such as scholaxrhin-
and grants, or provision of lodging, food, transpo % or clothing, whether
or not educaticn is provided free of charge; (c) geographical distrilution
of schooln and other educational establishments; (&) measures taken to
guarantee acointsuce Tom school-ege children, 1ﬂclua1ng inforzation on
parentel attitudes in this regard, particulaxrly in rural areas.
(2) Mraining, emplovment and remuneration of teachers : {a) access

of lnalgCﬂoux ‘studesits to the same institutions as thofe to which non-
indigenouns students are adnitted; (b) types and levels of training pvovwﬂed
(¢) pronedurn? ond conditions governing the selection, appoinitment,
proticn and dismissal of 1nd1genouu teaches and the renumeration and other
benefits thsy mocoive s compared with those received: by ronwrndlgenous
terchers - . '
4t . Measures of protestion gaing% such impediments, linitations, restrictions
or obstacles. 39.(e) Subsidies to bodies financing the constructior, '

acqulsition or‘improvement of housing for indigenous persons, families or groups.
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Special measures . . A
42. Information as to whether appropriate arrangements have been made to
ensure that indigenous children :

(a) Have school facilities in their communities or nearby, or at
leagt in a. general arear within easy reach:

(b) Receive instruction from teachers with a fluent command of the
children's mother tongue, the vernacular most widely used in the community
or the language which prevails in the area;

¢) Learn to read and write that language or vernacular:

d) Receive instruction in the essential elements of the indigenous
culture of the community to which they belong;

(e) Gain an understanding of the essential elements of the country's
dominant culture in such a way that they are not estranged from their
own culiural background;

(f) Receive instruction in speaking, reading and writing correctly
the official language of the country;

(g) Benefit from any plans oovering the provision of assistance,
scholarships, allowances, grants, lodging, food, transport or clothing
which have been devised particularly for them by the Goveznment, by the
indigenous communitier or by organizations of any kind.

43. Information ag to whether the educational programmes and materials
prepared for the indigenous populations:

(a) Have been developed in the light of the appropriate ethnological
studies so that the methods and techuniques used in connexion with them
are in harmony with the cultural environment and take into account the
degree of the indigenouns population's closeness to or remoteness from the
dominant culture of the country:

(b) Place sufficient emphasis on the culture, traditions, history,
arts and handicrafts of the indigenous populationsg

(¢) Have been prepared with a view to ensuring that the valuable
glements of the indigenous oral culture are not desitroyed in the process
of being reduced to writing for transmission in the written vernacular;

(d) Contain elements relevant to the social and cultural characteristice
of the indigenous cormunities so that they may gain awarenesz of their
rights and obligations as a group and as individualsg

(e) Place emphasis on the value of friendship between the various
segments of the population and promote uvunderstanding and appreciation of
the non~indigenous cultures,

44, Information as to whebther the educational programmes and materials
prepared for ihe non-indigenous population :

(a) Embody appropriate measures to combat and eliminate micconceptions
or prejudices wahich the non-indigenous populations may have with respect
$0 the indigenous communities of the countrys
' (b) Include appropriste information on the history, traditions, customs,
culture, arts and handicrafts of the indigenous populations and on their
contribuitions to the cultural environment of the non-indigenous populations:

(c) Stress the need to recognize the right of the indigenous populations
to preserve and further develop their cultural characteristics;

(d) Piace emphasis on the value of friendship beiween the various
segments of the population and promote understanding and appreciastiocn of
the indigenous culiure.

Information on educational establishments and institutions, indicating:
45. (1) Whether the indigenous communities or their leaders, or indigenous
persons, groups or organizations, have participated or collaborated in
dounding and operating official or non-official educaitional establishments
and institutions in their communities, or are participating or co-operating
in their work, and, if so, in what way and to what extents y
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(2) Whether~there are indigevovs—educationsl Tacilities or institubtions
functioning independently of the official or non-official institutions
and facilities active in the community and, if so, the kinds and levels
of ingtruction offered.
(3) Whether such establishments and institutions are intended to
serve school-age children only, or whether they are also used to meet
the educational needs of the adult population and those of the community
as a whole;
(4) Vhether teachers and instructors are recruited, in so far as
possible, fxom among the members of the indigenous communities themselves
and preferably by persons vho are familiar with the vernacular language
and customs of such communities and who work closely with the leadera of
the communidy in carrying out their duties.
4. Lengrage
Digeximination and the elimination thereof
46. Imnedwme b, limitations, restrictions ox obstaclew of arny kind
vhateoever affecting indigenous populations in the exercise of their right
t0 use their own languagae in their private relations.
4T. Meagurszs of protection against such impediments, limijtaticna, restrictions
or obstacles . Penalties, remediez, recoursse.
Special measures
48. Informetion on the following maiters 3
(1) Recognition given to the indigineous lrugnagas by the Siate add
private inssitutions’whether in the publication of legal texte; in statements
made by public officials concerning ogvernment policy or in versisions
of guch stetements: in didactic and general literature; in rnewspapers and
periodicals; in radio and television programmes. Libraries, whethexr for
books, newspapers and periodicals, or souhd recordings on disc or tape, .
and other repostitiories where materials irn the vernacular languages are
kept. Provision of -facilities for tle indigenious populatlons to uge their
owa language,. elther orally on in wie 1t1ng,'1n legiglative, judicial and
administrative bodiesys - :
(2) Instruotion in the 1ndlgenous languages (a) For indigenous
persons - primary, Secondary 6r higher education prdvided by the State or
by public or private groupe for indigenous persons or groups in their own
language and culiural traditions. Establishment of separate schools
for this nurposeg or the institution of special programmes of this nature
in general schoolg. Pre~school training of indigenous children in the
language ufe@fln,uhe schools they will attend; (b) For non-indigenous persons-
instruction in the indigencus languages in 1n8t1tutlons of primary,
secondary. ang, higher education, whether by means of optional courses
or as pari of .The. general curriculum;
n (3) Study of the indigenous languages. State, public or private
institutions involved in the sftudy and developmént of the indigenous
langhages., whether in the form-of special academics of institutes, of
special 11ngvlstlc departments or courses in educational institutions,
or otherwise, O0fficially recognized alphabets of the indigenous- languages;
grammatical and philological studies, ‘dictionaries of’ the indigenous
languages, bilinguval or nultilingual dictionaries "and texts. Pranslation
of important texts into the vernmacular languages and from these languages
into others. Efforts to "modrenize" certain indigenous languages.,
(4) Teaching .of -the official language to’ 1nd1genous peraons at all
and in educational insittutions.of every kind, and access’ of wuch persons
to sllinfornation media utilizing that language.
(5) Culture and cultural, sSocial and legal 1nst1tu+10ns
Diccreimination and elimination thereof

49. Information cencerning impediments to the exercise of or restrictions

on the right of indigenous populations +to equality with oilher segments

of the country's population in access to cultural instituions and activities.
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50. Information as to whether : (1) Marriages or unions between indigenous
and non-indigenous persons are prohlblted or reetrioted de jure or de facto
(2) Legal or sdeial limitations or restrictions are imposed on "mixed"
unions or families; (3) The offspring of such unions have inferior status,
de jure or de facto, merely because of the legal status of their parents’
union; (4) Indigenous persons or groups are gubjected to_de jure or_de facto
linitations or restrictions with respect to certain civil and commercial
acts involving the acquisition, mortgage, transmission or alienation of
property and, if so, for what reasons.
51. Measures of protection, recourses and remedies against such impediments
or restrictions.

Special measures
52. Information concerning action taken: (1) to establish measures for
protection against the fe of force or intimidation to compel or induce
indigenous. persons, gfoups or communities to take part in certain cultural
activities or attend certain cultural institutions against their will;
(2) 0 safeguard the maintenance and further development of the indigenous
culture by persons, groups or communities which so desire through the
establishment and operation of schools, libraries, muséum and other
special cultural and educational institutions, and to givé due official
recognition and protection to the important norms of such-traditional
law of the indigenous populations ag may obtain in the ifidigenous communities
with regard to: (a) marriage, informal or de facto unions, indicating
vhether such unions are regarded as comparable 0 or on an equal fooling
with other forms. of civil or religious marriage, or with marriages of
de_facto unions:which may have been recognized by the State; (b) family
Tealtionships and other aspects of family law; (c¢) divorce andithe dissolution
of formal or informal marital unions; (&) laws and practices in respect
of succession; (e) acquisition, assignment, tenancy, use, transmission
and alienation land, water or other important possessions; (£) corporate
and co~-operative forme of ownership and exploitation of land and other goods;
(4) to protect successful commercial establishments and operation of the
indigenous communities and their traditional industrial enterprises; (5) %o
take into account, in any reform programmes which may affect the indigenous
populations, their particular views and basic perspective with regard
to communal, familial and labour orgenization, and their views concerning
the dlstrlbutlon, tenancy and use of land, water and other important. ..
possessions in the daily 1life of the indigenous communities: (6) to ansure
that such changes and scientific and technological innovations- a&‘may
be required are introduced into the indigenous communities im:guch &-r:
way @8 %o avoid unnecessarily disturbing or traumatic effects;«(7).%o
agsist indigenous groups and persons from rural areas who 'have. regerily
migrated to urban areas in adapting to the change in thsir environment
and solving the problems which they may face in comnexien with emyleyment
honsing and the social and peychological aspects of their-iiew enpvironment
by provldlng them, for example, with special training, services and facilities
to: equip them to cope successfully with urban life.

6. Employment and vocational training

Digerimination and the elimination thereof
53. Dirdet or indirect de jure or de facto impediments or restrictions
which may affect the right of the indigenous populations %6 work, the
fréeictioice of employment, trade union rights, working conditions and
equltable and satisfactory remuneration, protection against unemployment
and-égual pay for equal work,
54. Meagures of profection against and other measures {o combat such
1mped1ments and regtriciions, Penaltlea, remedles, compensation.

Speelal maaﬂuMes Rk - :
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(1) Inform indigenous workers and their employers of the legal
provisions governing labour contracts, remuneration, housing, beneiits
in the event of industrial accidents, transport and other conditions of work;
(2) Regulate and supervise procedures for the recruitment of

indigenous workewrs and thelr conditions of employment, in partlcular to
ensure that: :
. (2) Written or oral explanations aré provided in the vernacular
1anguage concerning esgsential matbers so that the workers:recruited are '
aware of all the conditions of employment and accept them freely and with
full knowledge: '

(b) Conditions of employment are offered wich conform at least
to minimum statutory provisions and regulations:

c) Health standards are met and seasonal restrictions and
minimum age';equirements are observed: )

(d) Appropriate transport which meets all the prescribed requirements
is provided for the journey to recruitment centres or work sites and for
the return journey %o the workersl communities;

(e) It is possible for the indigenous workers to maintain
adequate contact with their communities and appropriate communicatizn with
their families;

(3} Pnpure that the remuneration of indigenous workers is protected

and s

(2) Tg paid only in legal tender, save for such poriion as
does not exceed the maximum legal percentage payabie in kind ox in fexvices;
Ebg T never paid in alcohol, other intoxicating beverages or drugs;

¢) Is never paid in locations close to taverns oxr otoresn,
except in the case of workers employed in such establishuents;
{a) Is never subject to deductions, withholding ox edjustments in
excess of the maximum limits set for :
(12.ube part which may be paid in goods or servises;
(ii the amount attachable to meet obligations incurred previously;
(iiié money which is to be paid directly to the Tamily of the
worlker, undex Gove mment supervisions
(iv) re covery - of malary advances:
{¢) Ig ol wuqc paid in ?ull, inclvding the final payment in
virtue of any contraciual obllg1tlon upon termination of the work relation-

ship.,

(4) Guarantec and enforce the right of the indigenous worker to
be returned to his compunity at the exzpense of the contractor or the
employer in the event that:

(a) He is incapacitated, by illness or accident, during the
journey o the place of employment or during the pexriod of
employment;

(b)) He is declared wnfit for work after nndergoing a madical

examinations

(¢) He is not hired, for a reason for which he is not responsible,
afver being dbrought from his community for the purpose of being
hired.

(&) The competent authority establishes that the worker was
recruited by error or fraud on the part of the contractor or
employer:

(5) Ensure that no personal effects or tools regulerly used by
indigenous workers are appropriated or withheld for payment of debts ox
non-fulfilment of contract, unless such measures are taken with the prior
approval of the competent aémlnlstratlve or judicial authority.

56, Information as to vhether the Government has established programmes
to protect the *traditiomael handicrafts and industries of the indigenous
populations with a view to improving techniques and methods of work,
production and marketing. and working conditions, taking care no% to

o--/-oo
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disturb any fair labour arrangemenis for the organization of such activities
which are essential to the indigenous tradition; programmes to obtain
equitable and satisfactory prices and to protect designs and artistic
characteristics against unfair competition from mass~produced reproductions;
and programmes to promote the establishment of the more effective operation
of co-operative organizations so that they wmay more successfully meet the
challenge presented by modern manufactured products.
57. Information as to whether programmes of vocational training for the
indigenous populations:

(a) Are designed spec%ftca’ly for this purpose and are based on the

appropriate othnolcegical and anthropological siudies:

(b) Make provision for the treining of pevsond belonging to the

indigenous populations as instruciors;

(¢} Are conducted in the wvicinity of the place where such persons

live and work:

(d) Insure that insitruction is given, to the extent necessary, in

the vernazular language;

(e) Are oo—o*dlnaﬁed with programmes and methods of basic education

and with asglstance measures enabling independent workers fto acguire

the necessary equipment and materials and enabling wage earners to

find employment coppatible vith their abilities and aspirvations.
58. Commercial training and agricultural training. Information concerning
any administrative provisions made to provide the indigenous populations,
either free of charge or at reduced cost, with special courses or apprentice-
ghips in public or privaie commercial and agricultural establishments;
placementas; grants and aid programmes.

7. The right of ocwpnership, with particular reference to land

Digcrimination and the elimination thereof in respect of ownership
59. De .ure and _de facto denials of or resirictions on the righits of persons,
groups and communities to own property, individually or collectively.
60 Measures of protection against such denials or restrictions. Penalties,
remedies, recourse.

Special measures
61l.lLegislative, executive, alminisitrative and judicial measures adopted to
protect the lawful property righis of indigenous persons, groups or
communities., ectablighed by indigenons custom for the transmission by
members of the indigencus communities of the right of land use; (2) prevent
advantage being taken of ©uch custome ox of lack of understanding of
non-indigenous laws and regulations to obtain the ownersghip of, or other
rights to the use of, lands belonging to the Iindigenous populatlons
or lawfully used by them.
64, Special provinions concerning the sale, mortgaging or otherwise
encumbering, rental, atbtachment, etc., of lands belonging to indigenous
persons, groups ox communities, to, ox feor the benefit of, non-indigenous
persons, groups or organizations, including-in certain cases~ the
requirement or prior anthorization or gubsegquent apprecval by communal
bodies or by the competent adninietrative or judicial authorities,
64. Special provisioans comnzzring the investiga’tion ,'eétabljshment and
registration of titles %o land and %o waberreschrees soquired by consuetudinary
legal procedures and the megistration of all lad and all water resources
to which they hold 3itle, or the xight of owner ”hlﬂ of possession or in
which they kave ghores.
65. Probisions 4o cirengihen and furthsr davelop successful and approprlate
co-operative procedures applied by the indigenous populations in connexion
with systems of production, »ply, marketing and coredit with respect to
land use, and other related fosions.
66. Special measuves to prevent and comtat harmful praciices with reapect
to mineral or othex resourzexs of the subcoil of land belonging to indigenocus

LI -« e w
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persons, groups or communitiecs, applied at the time when such Tegources
are discovered or thereafter.
67. Special measures to protect isolated indigenous populations and their
fauna and flora against expanding non-indigerous settlements or enterprises.
. 68. Recognition of the authorities within the indigenous communities which
-gontrol the distribution of land among their members, and supoort of
such authorities.
69, Due consideration for the satisfaction of the needs of the indigenous
populations with respect to land and the means to exploit it successfully,
and the necessary legal provisions in thie regard.
70 The major aspects of any agrarian reform programmes designed particularly
to obtain land for the indigenous populations and to distribute to them
méans . for working both the land vwhich they already own and land which
they are to receive under such programmes.
8. Political rlghts , : ‘
Disorimination and the ellmlnatxon thereof '
7i. De jure and de facto denials of op regtrlct;ons on the follow1ng
rights of the 1nd1genous poyulatlons,)whether 1mposed d;rectly or lndlrectly,
(1) The right to-perticipate in éleotions and other opezdtions -
conducted for thepurpoge. of asce;ta;p;ng the will of the public; =
(2) The wight of access to slechive or non=elective publig office,
thethe* 1eg;slative, executive, adm;nlstratlve or judlc;al-‘ '
. .2(3) The rights.of peaceful agfembly and association for pol;tlcal 5
purposes, inoluding the formation 'of and membership if political partles,
- and the right of freedom of expression for such purposes.
72. Meapures of proftection against such denials or restrictions.
Special measures
73. Information as to whether geparate representation of the indigenous
and non-indigenous populations has been established at any level and, if so,
~details as to the special conditions governing the separate electorates
and separate adminisgtrative or judicial, and an indication as to whether
guch conditions work to the advantage or disadvantage of the indigenous
populations of the country.
74. Information as to whether the indigenous organizations and communities
have been recognized as local or regional political entities, indicating
the manner in which such recognition has been granted.
75. Information, vhore approprinte, ag to whether the indigndun conmualities
conoexns’ h=Te been granted the necessary measure of autonomy or self-
government in political or administrative matters or in the establishment
of their own courits, or in all of these spheres.
9. Religious rights and pragtices
Digermination and the elimination thereof
76. Onformation as to denials, limitations or restrictions existing de jure
or in practice with regard to the right and freedom of the indigenous
population:
(1) to profess its creed or religion, to pract1¢e or not to practice
any particular religion, and to change or to retain any religion or creed,
(2) To express its creed or religion and to-worship in accordance
with ite beliegs and customs;
£3) To comply with the tenets of rellgious practice and observance
regarding, for example, the form of marriage and ite dissolution, burial
of the dead, religious celebrations and festivals, dietary practices,
religious vestments, fasting, mortification, use of symbols and images,
processgions and other rites:
+ {4) To refrain from performing acts incompatible with the prescr1p+1onr
of its religion or creed;
(5) To provide instruction in its religion or creed to GO“IGllglonlrﬂﬂ
to -train religious leaders. and o assemble in groups for the nurpose
;10T religious education; - /




(6) Po seek, receive and freely disseminate information and to
propagate ideas concerning religion or creed, without thereby subject
to persecution or coercion.

T7. Meaaures of protection against such denials or resirictions.

Special measures
78. Information concerning special provisions and measures of protection,
administrative, civil and penal, %o prevent and combat any interfersnce
with acts of worship and religious practices and observances of the
indigenocus populations and to protect all altaxs, chapels and other
sacred places and objects and ancestral burial grounds.

10, Legal assistance

Digerimination and the elimination thereof
79. Information ag to whether programmes of legal assisgiance are applied
equally to fthe indigenous and non-indigenous segments of the population:
or whether, on the contrary, distinctions are made to the detriment of
the indigenous populations with regard to : gpheres of application,
services offered, organizations providing services, seleciion of legal
counsel, requirements and conditions for granting aid, the authorities
respongible for taking decisions in this comnexion and the finanecial
aspects of the matiter.

Special measures
80, Information azs to whether programmes of legal assistance have been
set up within the country to serve indigenous populations in particular
and, if so, indications as to the following :

(a) The spheres of application. Political and administrative matters;
administration of Justice. Legislative prooedures regarding matters of
intereat to the indigsnous communities;

(b) Services offered, Advice and oral or writien opinions; preparation
and drafting of legal documents; investigation; seeking and obtaining
evidence; negotiations; preparation of cases; representation in frials
of and appeals. Other services.

(¢) Organizations providing services and status of legal counsel.
Legal counsel employed by +the Government for these purposes on a full-time
hages and paid by the (overnment. Appointment of special legal counsel
not in the Government's employ for wasse purposes, to provide representation
in particular cases. Services provided by bar associations, public societies,
legal aid societies, trade uvnions oxr peasants' associations; by indigenous
eonrunal organizmations and other bodies, with oz without financial support
from the Government. Other provisions. Scope for the exercige of free
choice of legal counsel under such programmes.

(4) Reguirements and conditions. Information, in particular, as to
whether the person seeking legal assistance must adduce : (1) lack or
insufficiency of funds; (2) "reasonable grounds” for the legal action
contemplated; (3) imminent abuse or violation of rights.

e) Authorities responsible for dewiding whether legal assistance
should be granted and for ensuring and supervising the operation of the
established services. Exemption from taxes in respect of such services.

(£) FPinancial aspeats. Legnl nervicer a0 of chnorge or at a reduced
feo. Exemption from taxes in respect of suchrsémvices. Hxeaption from or
reduction of charges, fees and costs. Assistance in providing financial
guarantees as a conditon for provisional release in criminal cases.
Waiver, reduction or payment of the costs of obtaining evidence and of
such expert services, translations and interpretations as are necessary.
Loans and advances to cover necessary expenditures.




