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Summary 

 In its resolution 2002/19, the Sub-Commission on the Promotion and Protection of 
Human Rights recommended that the United Nations High Commissioner for Human Rights 
organize, before the end of the International Decade of the World’s Indigenous People, a seminar 
on treaties, agreements and other constructive arrangements between States and indigenous 
peoples to explore ways and means to follow up on the recommendations included in the final 
report of the Special Rapporteur, Mr. Miguel Alfonso Martínez (E/CN.4/Sub.2/1999/20).  The 
Commission on Human Rights endorsed the recommendation of the Sub-Commission in its 
decision 2003/117, which was subsequently endorsed by the Economic and Social Council in 
its decision 2003/271.  The Seminar on Treaties, Agreements and Other Constructive 
Arrangements between States and Indigenous Peoples was held at the United Nations Office at 
Geneva, from 15 to 17 December 2003.  The purpose of the present note is to transmit the 
conclusions and recommendations agreed upon by the participating experts.  The report of the 
Seminar will be submitted to the Working Group on Indigenous Populations at its twenty-second 
session and will also include recommendations made by the Government of Canada.  The list of 
participants is annexed to the present note. 



  E/CN.4/2004/111 
  page 3 
 

CONCLUSIONS AND RECOMMENDATIONS OF THE  
SEMINAR ON TREATIES, AGREEMENTS AND OTHER  
CONSTRUCTIVE ARRANGEMENTS BETWEEN STATES  
                       AND INDIGENOUS PEOPLES 

1. The experts participating in the Seminar on Treaties, Agreements and Other 
Constructive Arrangements between States and Indigenous Peoples, meeting in Geneva 
from 15 to 17 December 2003, agreed upon the following conclusions and 
recommendations: 

Conclusions 

2. The experts note that historic treaties, agreements and other constructive 
arrangements between States and indigenous peoples should be understood and 
implemented in accordance with the spirit in which they were agreed upon.  The experts 
also note that treaties, agreements and other constructive arrangements between States 
and indigenous peoples have not been respected, leading to loss of lands, resources and 
rights, and that non-implementation threatens indigenous peoples’ survival as distinct 
peoples. 

3. The experts consider that treaties, agreements and other constructive arrangements 
constitute a means of promoting harmonious, just and more positive relations between 
States and indigenous peoples because of their consensual basis and because they provide 
benefits to both indigenous and non-indigenous peoples. 

4. The experts welcome the efforts being made by States to explore ways of redressing 
historical and contemporary injustices related to treaties, agreements and other 
constructive arrangements through negotiation and underline the principle of free, prior 
and informed consent.  The experts agree that the negotiation processes should have 
legitimacy with both indigenous and non-indigenous parties to the treaties, agreements and 
other constructive arrangements. 

5. The experts draw attention to the situation of indigenous peoples who have not 
entered into formal juridical relations with colonial powers and whose lands have been 
occupied on the basis of terra nullius (“land without owner”) and affirm that such peoples 
should be able to claim status as nations should they so wish. 

6. The experts recognize that indigenous peoples have a legitimate interest in the 
elaboration and implementation of multilateral and bilateral treaties among and between 
States in cases where their peoples may be affected negatively or positively by such 
agreements. 
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Recommendations 

Governments 

7. The experts call upon States to respect treaties, agreements and other constructive 
arrangements between States and indigenous peoples and, in cases where disputes arise, to 
establish effective mechanisms for the resolution of conflicts.  Such conflict resolution 
processes should include, inter alia, the following elements: 

 (a) They should be developed with the free, prior and informed consent of the 
indigenous peoples concerned; 

 (b) They should include as an integral part of the process indigenous laws and 
legal norms; 

 (c) They should be independent and free from political interference; 

 (d) They should recognize the collective nature of the rights of indigenous 
peoples, including to their lands and resources. 

8. The experts recommend that States promote, and educate the general public, 
particularly through the education system, on indigenous peoples’ treaties, agreements and 
other constructive arrangements, underlining that such treaties are sacred agreements that 
define the nature of indigenous peoples’ relationships with the family of nations. 

Commission on Human Rights 

9. The experts request the Commission on Human Rights: 

 (a) To consider recommending to the Economic and Social Council that a 
workshop be convened, drawing upon existing good practices of conflict resolution, with a 
view to exploring ways and means to develop a mechanism for resolving conflicts arising 
from treaties, agreements and other constructive arrangements in cases where the domestic 
conflict resolution processes have proven ineffective; 

 (b) To consider recommending to the Economic and Social Council the 
convening of a world conference on indigenous peoples, at which the question of treaties, 
agreements and other constructive arrangements between States and indigenous peoples, 
and inter alia the principle of pacta sunt servanda (“treaties must be kept”), the impact of 
treaty abrogation on indigenous peoples and remedies for such abrogation could be 
considered; 

 (c) To consider recommending to the Economic and Social Council that a 
further seminar be held on treaties, agreements and other constructive arrangements from 
all regions; 

 (d) To consider recommending that the Economic and Social Council seek an 
advisory opinion from the International Court of Justice in relation to treaties and 
agreements between States and indigenous peoples; 
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 (e) To consider recommending that the Economic and Social Council request 
that the United Nations Treaty Section of the Office of Legal Affairs be charged with 
locating, compiling, registering, numbering and publishing all treaties concluded between 
indigenous peoples and States; 

 (f) To authorize the publication by the Office of the United Nations High 
Commissioner for Human Rights of the study on treaties, agreements and other 
constructive arrangements between States and indigenous peoples in a consolidated version 
in all official languages and including the recommendations of the present seminar; 

 (g) To recommend that the United Nations library receive, catalogue and 
publish an inventory of materials relating to treaties and agreements, including materials 
submitted to the Special Rapporteur on treaties, agreements and other constructive 
arrangements between States and indigenous peoples. 

Working groups, treaty bodies and special procedures 

10. The experts invite the Working Group on Indigenous Populations to include as a 
permanent part of its agenda an item relating to treaties, agreements and other 
constructive arrangements between States and indigenous peoples. 

11. The experts recommend that the Working Group formulate guiding principles on 
the elaboration, negotiation and implementation of treaties, agreements and other 
constructive arrangements, taking into account the importance of open, transparent, 
equitable, inclusive and participatory avenues of redress, monitoring, arbitration and 
mediation. 

12. The experts invite the Working Group to develop a working paper to follow up on 
mechanisms for resolving conflicts arising from treaties, agreements and other constructive 
arrangements. 

13. The experts call upon the working group on a draft United Nations declaration on 
the rights of indigenous peoples to adopt the declaration before the end of the International 
Decade of the World’s Indigenous People. 

14. The experts affirm the importance of article 36 of the draft declaration on the rights 
of indigenous peoples in its current text as approved by the Sub-Commission, in particular 
its importance as a critical element of the right of self-determination, as well as the 
importance of its last sentence which calls for the establishment of a competent 
international body directly to adjudicate treaty disputes unresolved through other 
mechanisms, and call upon the working group to adopt the article. 

15. The experts recommend that the United Nations human rights treaty bodies pay 
specific attention to obligations contained in treaties, agreements and other constructive 
arrangements signed between States and indigenous peoples, as non-compliance with these 
obligations have negative effects with regard to the rights protected under international 
human rights instruments. 
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16. The experts also recommend that the Special Rapporteur on the situation of human 
rights and fundamental freedoms of indigenous people pay special attention to the question 
of treaties, agreements and other constructive arrangements in his official visits. 

United Nations bodies and specialized agencies 

17. The experts recommend that a study be undertaken by the secretariat of the 
Convention on Biological Diversity on the impact of treaty abrogation on the ways of life 
and biological diversity of territories specifically covered by a treaty, agreement or other 
constructive arrangement. 

18. The experts also recommend that the World Intellectual Property Organization 
begin cataloguing the oral history of indigenous peoples on the making of treaties, 
agreements and other constructive arrangements. 

19. The experts further recommend that the Department of Public Information of the 
Secretariat provide information about indigenous peoples’ treaties, agreements and other 
constructive arrangements, underlining that such treaties are sacred agreements that 
define indigenous peoples’ relationship with States and the international community. 

Office of the United Nations High Commissioner  
for Human Rights (OHCHR) 

20. The experts recommend that OHCHR make available technical cooperation to 
assist indigenous peoples with their negotiations in relation to treaties, agreements and 
other constructive arrangements. 

21. The experts also recommend that the report of the Seminar be made available to 
States, indigenous peoples and non-governmental organizations at the third session of the 
Permanent Forum on Indigenous Issues and the twenty-second session of the Working 
Group on Indigenous Populations. 
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Annex 

LIST OF PARTICIPANTS 

Indigenous organizations and experts 

Ainu Association of Hokkaido 
Ms. Kaori Tahara 

Akaitcho Dene 
Ms. Sharon Venne 

Aotearoa Indigenous Rights Trust 
Mr. Teanau Tuiono 

Asia Indigenous Peoples Pact 
Mr. Liton Bom 

Asociación Napguana 
Mr. Atencio Lopez Martinez 

Consejo de Pueblos Nahuas del Alto Balsas 
Mr. Marcelino Diaz de Jesús 

Dewan Adat Papua (Papua Lobby) 
Mr. Viktor Kaisiëpo 

El Consejo Indio de Sud America 
Mr. Mamani Nolasco 
Ms. Cecilia Toledo 
Ms. Ana Vera 

Ermineskin Cree Nation 
Mr. Randy Ermineskin 
Mr. Richard Lightning 

Federation of Saskatchewan Indian Nations 
Mr. George Wesley 

Foundation for Aboriginal and Islander Research Action 
Mr. Les Malezer 

Greenland Home Rule 
Ms. Tove Sovndahl Pedersen 
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Haudenosaunee Onondaga Nation 
Chief Oren Lyons 

Haudenosaunee Ska-Roh-Reh 
Ms. Kelly Curry 

Indigenous Peoples and Nations Coalition 
Mr. Ronald Barnes 

Indigenous World Association 
Ms. Roxanne Dunbar-Ortiz 
Ms. Isabelle Schulte-Tenckhoff 

International Chief of Treaty 6 
Permanent Forum on Indigenous Issues 
Mr. Wilton Littlechild 

International Committee for the Respect of the African Charter 
  on Human and Peoples’ Rights 
Ms. Berhane Tewelde-Medhin 

International Indian Treaty Council 
Mr. Ron Lameman 
Mr. William Means 

Louis Bull Cree Nation 
Mr. Jonathan Bull 
Mr. Louis Raine 

Mainyoito Pastoralists Integrated Development Organization 
Mr. Joseph Ole Simel 

Movimiento IndioTupaj Amaru 
Mr. Lazaro Pary 

Samson Cree First Nation 
Chief, Victor Buffalo 

Taungya and Hill Tracts NGO Forum Organizations 
Mr. Roy Devasish 

Tebtebba 
Indigenous Peoples’ International Centre for Policy Research and Education 
Ms. Ruth Sidchogan Batani 
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Teton Sioux Nation Treaty Council 
Mr. Kent Lebsock 
Ms. Charmaine White Face 
Mr. Emmanuel Civelli 
Ms. Sezin Rajandran 

Treaty 6 Confederacy 
Mr. Francis Bull 
Mr. Al Lameman 

Universidad de Sevilla 
Mr. Pablo Gutierrez Vega 

Victoria University of Wellington 
Ms. Claire Charters 

Independent expert 
Mr. Mario Ibarra 

Special Rapporteur of the Sub-Commission 
Mr. Miguel Alfonso Martínez 

Observers 

Irish Centre for Human Rights 
Mr. Gilbert Jeremie 

Conseil indien sud américain 
Mr. Denis Gapin 

Documentation, Research and Information (DOCIP) 
Ms. Pierrette Birraux-Ziegler 
Ms. Anne Marie Cruz 

University of Oslo, the International Project on the Right to Food in Development 
Ms. Siri Damman 

International Movement against All Forms of Discrimination and Racism 
Ms. Kimiko Yamauchi 

Independent expert 
Mr. Jaime Quispe 

Native Law Centre, University of Vienna 
Ms. Andrea Ormiston 
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Governmental representatives 

ARGENTINA Ms. Alicia Beatriz de Hoz 

CANADA Mr. Wayne Lord  
 Director, Aboriginal and Circumpolar Affairs, Department of  
 Foreign Affairs and International Trades 

 Mr. Barry Dewar 
 Director-General, Comprehensive Claims Branch, 
 Indian and Northern Affairs 
 Ms. Sandra Ginnish 
 Director-General, Treaties, Research, International and  
 Gender Equality Branch (TRIAGE), Indian and Northern  
 Affairs 

 Ms. Marilyn Whitaker  
 Director, International Relations, TRIAGE, Indian and  
 Northern Affairs 

 Mr. Daniel Hughes  
 Senior Advisor, International Relations, TRIAGE,  
 Indian and Northern Affairs 

 Mr. Michael Hudson  
 General Counsel, Federal Treaty Negotiation Office 

 Mr. Thomas Fetz 
 Permanent Mission 

CHILE Mr. Luis Maurelia 

COLOMBIA Ms. Ana Maria Prieto 

COSTA RICA Mr. Alejandro Solano Ortiz 

DENMARK Mr. Tobias Ostergaard-Hansen 
 Mr. Michael Jensen 

ECUADOR Ms. Leticia Baquerizo Guzman 
 Ms. Cristina Gualinga 

FINLAND Mr. Erik af Hällström 

FRANCE Ms. Catherine Calothy 

GERMANY Mr. Andreas Pfaffernoschke 

GUATEMALA Ms. Angela Chávez 
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HAITI Mr. Jean Claudy Pierre 

LUXEMBOURG Mr. André Biever 

MADAGASCAR Ms. Clarah Andriamjaka 

MEXICO Mr. Erasmo R. Martínez 
 Ms. Elía del Carmen Sosa Nishizaki 

NORWAY Mr. Per Ivar Lied 

POLAND Mr. Michal Cygan 
 Mr. Andrzej Sados 

RUSSIAN FEDERATION Mr. Sergey Kondratiev 

SOUTH AFRICA Mr. Pitso Montwedi 

VENEZUELA Mr. Madai Hernandez 
 Mr. Rafael Hands 
 Mr. Juan Arias 

United Nations agencies 

International Labour Office Ms. Graciela Jolidon 
 Ms. Francesca Thornberry 

United Nations Institute  Ms. Trisha Riedy 
for Training and Research  

Intergovernmental organizations 

European Commission Ms. Jone Miren Mugica Inciarte 
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